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PROCEEDINGS
CHAIRMAN WILKINS: Lét me ask all{of‘the Commis-
sioners to.pleaSe take a seat.
Good morning, ladies and gentiemen. .We will
begin now the second day of a hearing which will end a number
of regional hearings that we have held around the .country

during the last six or eight weeks. I know the hearing

'yesterday was very productive from our standpoint, and I

am sure that today's hearing will be as well.

One of the things we did early on in the work

:of the Commission was to organize what we call working

- -

' groups of pfgsecuting attorneys, defense attorheys, proba-

“tion officers, judges, and others who are interested in

the administration of justice and in our work. And this

has been most beneficial to the Commission in discussing

and debating various issues and helping us reach at leas£
tentative resolﬁtion of a numbef of problems.

My, Roger C; Spaeder, who ig an attorney withi
avlaw'firm here in Washington, D.C., worked with ﬁs early
on on §Ome very important'issués} particularly in the areas
of plea bérqaining and in oréanizatibnai sanctions. Mr.

Spaeder is here today as our first witness this morning.
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We are delighted to see you again.
MR. SPAEDER: Thank you.

Mr. Chairman, may it please the Commission, my

‘Name is Roger Spaeder, as you indicated, from the Washington

law firm of Zuckerman, Spaeder, Goldstein, Taylor & Kolker.
I had the privilege at an early point in my career

Qf.serVing as an Assistant United States Attorney in this

‘Jjurisdiction. But I have since made my professional liveli-

hood representing individuals who may well come into contact

 with the guidelines the Commission is in the process of

;formulatinq.

I have had the opportunity to fevieﬁ the
guidelines and Would like to make some constructive observa-
tions concerning how they may impact in two particular
areas about which I have some knowledge and concerns.

The first area on which I would like to focus
is that of organizationél sanctions and the concept of
VOluntéry discloéure of corporate misconduct.

Under the.guidelines, as thevCommissién knows, .
an offender's total offense value may be reduced by mitigafing
offender characteristics. Acceptance of responsibility

and cooperation are two of the principal ones identified
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1 by the Commission in its draft. Iﬁ my judgment, neither
"‘ 2. c)"f thé_se offender characteristics‘, and indeed none of the
3 || others identified by the éommission, covers the situation
'4 in which an.organizational offender Voluntarily discloses
5 |l its misconduct to the governmeﬁt;
6 Actively .encouraged by a number of Federal ageﬁcies,
7 particularly the Department of Defense, ot;her agencies
8 || engaged in Federal contracting acﬁivities; and soon to be
9 || part of a regulatory scheme, I -un:derst'and, to be promulga-
10 ted by.the Comptroller of the Curﬁency, voluntary disclosure

11 || of corporate misconduct is rapidly becoming one of the most

. 12 iimportant issues in Federal law enforcement policy.
13 i The philosophy of voluntary disclosure is fairly
14 straightforward. It rests on the premise that corporations

15 should voluntarily report criminal conduct of their employees
16 || in order to avoid the harsh consequences that can result
- 17 || from the application of the rules imposing vicarious criminal

18 || 1iability on organizations.

19 In my own experience, voluntary disclosure usually
20 || arises in one of two contexts. ' In the first context, the
‘ - 21 || corporation learns of undisclosed misconduct before it is

22 || detected by a government agency. .This can b.ev‘ a totally

MILLER REPORTING CO.. INC.
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inadvertent disclbsure; it can be the result of an internal

‘or special counsel investigation; it can be the result of

a report to an internal corporéte ombudsman.
The second.situation is in which the corporatioh
uncovers a criminality in the course of an inVestigation
which is prompted or geﬁerqted by a governmentél_pfobe or
ingquiry.
Very often, however, the wrongdoing identified

within the corporation by the corporation far exceeds that

known to the government at the time it begins its investiga-

' tion.

The problem is that once thefcombaﬁ§ﬂiearns of

' that criminality, it forces its inside corporate counsel

'and -the outside lawyers who advise it to confront some

exXceedingly difficult choiqes; Counsel can voluntarily
disclose the wrongdoing'to the government in the hope of
avoiding prosecution or puqishment. Counsel also has to
consider simply remaining silent in the hope  that the
criminality will escape the government's attention.
Particularly in the areas of government contracting
and banking, where Fedefal regulation and audit are common-

place, the corporation;s'choices are exceedingly difficult.
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‘Silence may in the.lqﬁg fun achieve absolutely
nothing, because the misconddct-evenfualiy méy be uncovefed;'
On ghe other hand, the voluntary disclosure which counsel
is.cbnsidering'mAking to the government may not be rewarded
at all, or may be so inadequately rewarded that thefe is
really no incentive for the corporétion to make a clean
breasﬁ.

In my judgment and in the judgment of some of
my colleagues, ﬁhe Commission's senteﬁcing guidelines musf

speak to this issue in a precise and comprehensive way.

iReliahce on the residual authority granted to the court
by Title 18, United States Code Section 3553(b) to justify

special treatment for a corporate defendant that voluntarily

discloses misconduct is simply not adequate to ensure an
orqanizational'offender that its own voluntary self-incrimina-
tidn‘will indeed produce significant-benefits at sentencing.
As é consequence, I recommend that thé Commission
create a separate éategory in:itS‘post—offeﬁsé conduct portion
of the guidelines, which is currently Pa;t B of Chapter_
III, dealing with offender characteristics.' I would call
»this particulariy topic “Vélﬁntary disclosure". This mitiga-

ting circumstance should be available only to organizational
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offenders because it is in thisiunique context that voiuntary
disciosure is a realistic possibility. Unlike defendants
who face the risk of incércerétion if tﬁeif crimes are
detected, and therefore are not keen on voluntarily reporting
it tb law enforcement agencies, a corporation finds itself
in é very different situation.- |

Two forms of voluntary disclosure in my judgment
.shouid be reéognized. The first is that which emanates
from;disclosure before governmental detection; The second

form of voluntary disclosure is that emanating from disclosure

' which follows governmental detection.

In the first situation, applicable to corporations
that reveal their own misconduct before the government gets

wind of it, a maximum discretionary sentence reduction of

. 50 percent should be allowed; or, alternatively, a reduction

in.offense.value of 50 percent might be provided by allowing
the offense value to be multiplied by .50.

In the case of voluntary disclosure which followé
depection'by'law enforcement officiéls, the sentence reduc;ion
obviéﬁsly, or the offense value multiplier obviously should
be smaller.

Because I am speaking here of organizational
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offenders, the sentence reduction would apply primarily
to to the monetary fines otherwise dictated by application
of the guidelines. But because the Commission's own draft

contemplates that corporations can receive other punishments

like probation and so forth, the voluntary disclosure reductio

ought to apply across-the-board to the various sanctions
that might be imposed.

| I think that voluntary'disclbsure of corporate
misconduct is fundamentally different from cooperation or
accépfance of re;ponsibility, and for that reason deserves
separate treatment.

Unlike the situation generally applicable to

| individuals, am organization may indeed be criminally liable

for the acts of its agents even if the agent is acting outside

the scope of his authority. The decided cases are fairly

| uniform in holding that where a corporate employee commits

a crime which benefits the corporation, the corporation

is criminally liable even'if the conduct of the agent Qiolated

internal policy or was beyond the scope.of his employment.
Second, as a matter of souhd law enforceﬁent

po}icy, the CQmmission'should encourage organizatioﬁal'

offenders to undertake compliance and prevention programs

NS




10

11

13

14

15

16

17

18

19

MILLER REPORTING. CO.. INC.

307 C Sureer. NLE. .

Washington. ).C. 20002

(202) 546-6666

- 285

designed to prevent crimes within the corpofation, and a

significant reward at sentencing is consistent with that

‘policy.

Third, voluntary disclosure pioduces enormous
savings in investigative costs which would otherWise be
entailea'if the corporétion remained ‘silent. As a practical
matter, most government»agencies léck the time aﬁd reSources
to fully investigate the indusfries undér their regqulation
and are therefore forced to reiy in signifiéant measure

on self-regulation. Significantly rewarding a corporation

?for voluntary disclosure furthers this goal of self-regulation}

Finally, singe corporate self—incrimination often
runs counter to human néture aﬁd~to the'inééntives that
exist in the corporate poard room; a corﬁoration should
seize significant incentives aﬁ the time it makes the
decision to volﬁntarily disclose misconduct in that it will
know in:advaﬂce that ét will receive significant consideration
at(sentencing.

-The second area in which I have some interest

and about which I would like to share my observations with

‘you relates to plea bargaining. I have noted the Commission's

proposed treatment of the plea bargaining concept, and as
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I reaa the Commission's guidelines, the eXpectafion'is that
’a plea of guilty could in.the court's disérétion be treated
as evideﬁce of acceétance of responsibility and to that
end could result in a 20.percent reduction in the sentence
otherwise required by thg guidelines.

In my,opinion'that does not provide.a significant
incentive to induce individual.or éorporatevoffenders to
tender pleas of guilty;,EI aﬁ éertéih the Commission has

heard a great deal about the pieas of guilty provisions

jof the guidelines,.and so I will not go ovér.many of the
istandardard objections, except to note that with respect
Eto individuéls, the irony‘seems to be that under the current
isentencihg system, so much discretion is invesﬁed in the
‘trial court that almost any offender who is considering

‘a plea of guilty can at least hold out the hope of a very

lenient sentence or probation if his unique circumstances

strike the heart of the court.

.Under the proposed quidelines, the numbers which

'are generated through the Commission's formula, subject .

to the ameliorative factors that we have discussed, can
reduce an offender's sentence when he pleads gquilty, but

only by 20 percent. In my humble opinion, that is not
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éufficient to induce many offenders £o seriously entertain
éuilty‘pleas.

Next I would like to discuss -- indeed ﬁy final
remarks today -- the concept of plea bargaining under Rule
11 and -the inquiry the Commission has made in its guidelines
about Qhether or not plea bargains in general. or Rule 11 (e)
pleas in particular might undermine the policy inherent
in the guidelines.

As the Commission well knows, there are provisiéns

of Rule 1ll(e) which authorize a court to accept a plea bargain

struck between a prosecutor and defense attorney which calls

for a specific sentence to be imposed by the court. If

that provision remains in'effeét, one presumes that even

after the guidelines are enégtéa into law, the court could

indeed aécept a plea bérgain calling for a specific seﬁtence.
Indeed, I believe that the Commission's guidelines

should make clear that that practice is not to be;forbidden

by enactment of the guidelines; And éndeed,‘I would suggest

an amendment to Rule 11 (e) which would also pefmit the cpurt

to entertain and appfove a plea bargain calling for a stipﬁla—

tion of facts which, if acéepted.by tﬁe court as part of

the bargain, would effectively bind the court in terms of
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(3]

' bargaining when one gets to this particular issue is the

strength of the government's case. It is unclear to me

in unusual circumstances where the strength of the government's
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the sentence to be imposed~because it would stipulate as
to sbme of the elements.involved in the éomputationai
process for the.senteﬁce.'

I think the Executive Branch of government ought
to bé.given some flexibility in enforcing these laws and
given'that Rule 11 (e) already prbvides judicial ovefsight
in accepting or rejecting pleas; based on whether or not

the disposition is in the interest of justice, I have little

Probably the most significant factor in plea

that the Commission's guidelines really can effectively
speak to that issue, because it ‘is unique to the prosecutor:
and his investigative situation. Prosecutors ought to be

allowed, be permitted to negotiate on a specific sentence

case requires treatment of an offender in a fashion that.
might be infintely more lenient than would otherwise be
required by the guidelines. .

The Commission may wish to consider requiring
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the prosecuﬁor to submit é written proffer to the court
identifying the cénsiderations which warranted his exercise
his exercise of proéecutorial discretion in the fashion
étesented in a particular case so that the couft can make

a determination as to whether or not the disposition is

in the interest of justice. But the practice should be
coﬁmitted to éontinue. And as regards stipulatgd findings
as pért of a plea bargain, it should be recdgnized as paft

of the Commission's guidelines that that practice as well

' is not inconsistent with the guidelines as enacted by

- Congress. -

Those are my Qbservations.

CHAIRMAN WILKINS: Thank you very much for those
vVery thoughtful and well-prepared remarks.

What would you suggest be the maximum consideration
to be given for acceptance of responsibility? We have
selected 20 percent in this preliminary draft; that's just
a number. :Currept practices.show it varies between 2456f
25 percent and 70 percent, depending on the crime. What
would you suggest?

MR. SPAEDER: Well, with respect to individual

offenders -- we are not talking here about the issue of
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1 a‘corporation that voluntarily discloses -- my intuition --
and I have ho better sense than my own intuition -- is that

3 |2 sentence reduction of a discretionary nature up to a

1 maxiﬁum of 50 percent'would be appropriate.

To the aVerage offender who seeks from his

6 defense counsel some sense of the sentence he is likély

7 {lto receive from a court;in consequence of his plea of guilty,
g |IT dbfnot belieye that many offenaers wily be grabbed by

9 the idea that they may receive aé much as only 25 percent.

0 | CHAIRMAN WILKINS: Thank you.

1 : ' Are there any questiohs‘from any €Commissioner

._\.

12 éto my right?

13 - Commissioner Block?
14 COMMISSIONER BLOCK: I have a question about

15 ||your limitation of the voluntafy'disclosure discount.to

16 lorganizations. Would you expand on that somewhat?

17 MR. SPAEDER: I have suggested application only
18 |[t© éérporations because i see it.as a prgctidal problem

19 only‘in thaf aréa. There are so many other forces which

90 |lrun counter to.a defendant's eleétion to voluntarily confess

. 21 his crimes even before they are detected that I have not

99 |lseen this in practice as a major problem.
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One does read cases, though, where counsel is
visited by a client in the privacy of his office, and a.-

serious crime is disclosed, which indeed the client may

‘wish for lots of reasons to revéal to governmental authorities]|

That disclosure even unde;‘my conception of the guidelines
would ﬁot roduce any additionaljreward at sentencing apart
from whatever the individual would otherwise receive by
pleading guilty.

If the'Commission were to enlarge the discount
to 50 percent, of éoursey that would be a significant
discount.

COMMISSIONER BLOCK: I guess I still don't see
the yationale. I think it is a good suggestion for
orgahizations, but I guess I don't see the rationale fof
restricting it to.organizations. If it is rarely used,
there doesn't‘need to be a cost in having it. Are you.
arguing thaf it provides phe wrong incentive for individuals
and thé right incentive ﬁdr ordanizations?’

MR. SPAEDER: No. I am not wedded to the
proposition that the suggestion ought to apply'only to
organizational offenders. And bne couldvloéicaliy extend

it tovindividuals; Because of the peculiar problems about
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vicarious criminal liability in corporations, very often
the people and corporations who aie making the decision
about voluntary disclosure are not the people who commit
the crime, and as a consequence, agents in some division

looéted in Memphis or DesMoines may have committed a serious

"crime which disposes the corporation to liability; the

board of directors may wish to disclose it. They did not
authorize the crime and may wish to entertain entirely

different considerations in deciding whether to incriminate .

- themselves, meaning the corporation. I believe it is a

- lot easier to do that than it is for an individual.

COMMISSIONER BLOCK: That's an interesting point.

?Thank you.

CHAIRMAN WILKINS: Yes?

COMMISSIONER ROBINSON: Would another way of

‘solving the problem you raise be to permit that cooperation

by an official to be counted as under the coopération

adjustment? Therélis_a ploa of 'guilty adjdstmeot, and there
is the cooperation. The cooperation-might be iﬁterpreted

as- applying only to other cases, and typically that'; what
it would be usedifor. But I think that one way might be

to - take that restriction off and just say that as long
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as the cooperation adjuétment is going to be by~¢ertification
of the United States Attorney anyway; one way of handling

it wOuld be to allow the United States Attorney to Certify;
cooperation that somehow Qas relatéd to fhis défendant's

oﬁn case.

Would that achieve the same result?

MR. SPAEDER; As presently defineed, I don't
believe corporation embraces this approach, buﬁ it coﬁceivably
could be so defined to cover it.‘

Theré is a tripartite system se£ up in the éurfent
guidelines, three levels of discount. Only one of them -
strikes me as sufficiently strong to induce voluntary
disclosure, and that is the 60 percent reduction provided
for exqutional assistance to law enforcement agencies.
Obviopsly, it is exceptional for a corporation to tel; the
government about a crime that the government doesn!t even
know about when the crime may‘expose the corporation to
millions of doliars in fines, debarrment from future éovernﬁent
contracting, probation, and indeed incarceration of its
own employees, which I can assure you creates incredible
Morgle problems within a corporation.

So I view it as somewhat of a difference in. kind
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rather than in degree, but I éccebt the Commissioner's

observations that you could put it into the cooperation

section.

3 A

‘ COMMISSIONER ROBINSON:. Thank you.

B CHAIRMAN WILKINS: Any other questions?

J » .

George?

6 _ _ 9 .

7 ~ COMMISSIONER MacKINNON: On voluntary disclosure,

8 you appended the statement by Deputy Defense Secretary Taft. .

9 I wondered if you had ever gone back to what the exXperience

iO was in the Internal Revenue Service after the war, when

. they had a voluntary disclosure practice?
{ M _
‘ 1o MR. SPAEDER: I don't know, Judge. I don't know

|l what the --

13

" COMMISSIONER MacKINNON: There is a case in the

5 Supreme Court and but of the 8th Circuit involving the
Shbtwell_Manufacturing Company ﬁha£ makes Crackerjack, and
17 Sﬁllivan, the brother of the Chief Judge of the Northern

18 Diétrict;at that time. And your suggestion ;aiées the problem
19 to me aé tq how far this is going to affec# the Income

20  Tax Department. They did away with it eventually. AThere

. . 91 || w@s some inducement after the war to “have these people come
99 "back in,‘ané I guess they did collect quite a bit of money.
®
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But you would apply this, I suppose, to the Internal
Revenue Department, also?

MR. SPAEDER: Well, it would apply to criminal

offenses committed,under the Internal Revenue Code, although

it would not necessarily apply to'any civil‘liability that
is a collateral consequence of the disposition.

Your Honor may bé talking about an amnesty program;
I don't know. This is'certéinly not.ohe. Itioﬁly invol&es

a sentence reduction. And given the Congress' amendments

in October of 1984 to the Criminal C@de, enhancing felony
;convictioﬁ fines to, I believe, a quérter of a million dollars
gin many circumstances, éven_for individuals and more for -
fcorporaﬁions, significant exposure exists anyway, so that

'@ sentence reduction of 50 percent would still leave a fair-

bit of judicial discretion to impose hefty fines where they
are warranted.

COMMISSIONER Mac?INNON:_ I am not‘sure whether
the reduction was mandatéry or diséretionary, I think it
was probably discretionary. Of course, you get into millions
Qf lawsuits over whether this man caﬁe in volﬁﬁtarily or
not.' Generally, they came in when the Internal Revenue

people came around on audit, and of course, before they




10

13

14

16

17

18

19

. 21
®

MILLER REPORTING CO.. INC.

W7 C Sereer. NLE.
Woshington, D.C. 20000
(202) 546-6666

o o 4 296

started the audit they had some pretty good information.
that they had done something wrong. So it doeo have its
complications.

MR. SPAEDER: Although I do recoﬁmend that even
as to those people who come to the_prosecutorfs office after
they are detected, théy shouid receive in the corporate
context a sentence reduction on a discretionary basis,
because in my own éxperiencelsoioften‘the government only
knows the tip of the icebergl And.very often, inside

counsel are aware of many substantial offenses that have

' been committed. The corporation suspects the government
' will not detect all of it, but feels an ineentive to go

 tO the prosecutor and make a disclosure, and there ought

to be some incentive for doing so; the corporation ought
not to be deprived of that opportunity simply because an |
agent has knocked on thevdoor and made some -additional
inquiries already.

COMMISSIONER MacKINNON: : Thank you.

CHAIRMAN WILKINS: Thank you very much, Mr. Spaeder.

We appreciate your remarks.
MR. SPAEDER: Thank you.

CHATIRMAN WILKINS: Our next witness is
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Breckinridge L. Wikllcox. Mr. Willcox is United States

Attorney for the District of Maryland.

Mr. Willcox, we are delighted to see you.

MR. WILLCOX: Thank you, Judge, and other members
of the Sentencing Commissjgp, |

In my prepared remarks, I addreSs two issues
which I think have some ap?lication to us as front-line
prosecutors, énd let me briefly summa;ize'my remarks for
you no&.

The first area I want to address is cooperation

and plea agreements. - I certainly cannot stress enough the

importance of cooperation. Federal narcotics investigations

' simply cannot progress without defendants' cooperation.

I think that the draft guidelines recognize very useful
and helpful gradations in Sections (b)331, 332, and’333.
Bﬁt I.think there perhaps needs to be some expansion.:

At the outset I note that often the govern@ent
is unable to certify as to a defenaant’s truthfulnéss, or
in the more usual scenario, the defendant simbly pleads
guil£y, but refuses to either cooperate or, more commonly,
refuses to téstify. |

Some additional gradations might be useful
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1 to further recognize incipient contritibn and to placé a
' 2 va:lue‘o‘n enhancing courage guilty pleas.
3 | | The treatment accorded éffenderé who accept respoﬁsi
4 || bility as.specified in (b)321 and 322 is'again'useful and
5 helpful; but I do think that a naked guilty plea standing.
6_.a10ne shoﬁld'warrant some sort of token automatic.réduction.
7. T agree with Mr. Spaeder fhat if there is little
8 .ihdentiﬁe, a lOior 20 percent.incentive, to plead gquilty,
9 |[|we are hot likely to encourage many guilty pleas. But f

10 || do recognize that many defendants éhoose to plead guilty

[
[a—

‘on the~ﬁorninq of the first day of trial simply to avoid:

9 ;the pain and the agony if not the expénse of standing trial.
13 And I dé think that there should be some minimal incentive

14 ||to simply entering a guilty plea.

15 : ,' I am not syre the defendants who plea on the

16 || eve of trial are terriﬁly motivated by any sentence reduction; -
17;_rather, they simply wish\to avoid the expense and pain of

18 | the trial itself.

19 : The most important factor, I think, in cooperation
20 ||is the fiming and the degree of it. And as the guidelines

, . : 2l . ||[recognize, thé tifniri-g and degree of 'cooperation shOuld

22 |lwarrant the most sigﬁificant sentence reduction. Every
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p&ssible inducement should be held out to those who cooperate,

:especially_eérly on in.thé investigation. The road to
ﬁamascué‘can be a long and tortured one,’and early conversion
shouid be recognizédi

Section (b)333, which provides for a 40 percent
re@uction for exceptional cooperation, appears to recognize
the timeiiness factor, but I think more specificity in terms
of the timing of coopération might be in order.

In general, the (b)321 and 331 series are very
hélpful and very useful, and in my view are necessary to
lénd soﬁe degree of predictability to the current chaotic
Vsentenciné experiences. I firmly believe that.the most
effective law enforcement is predictabie law enforcement.

Let me now turn to the monetary loss tables which
I spend a fair amount of time on in my prepared remarks.
~The property loss or gain tables in (b)251, (c)211 and"’
(f)le seem to make significant distinction$ between the
same ecoﬁomic fdrgery; tax evasion, and fraud scheme. I
detect tﬁat the Commission has made a conscious policy
decision which has the effect of treating fraud casesl
as not as sefious as feal crimes, and I can tell you as

aprofessiornal white collar crime prosecutor and defense
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counsel that white collar crimes are real crimes. And they

are often committed by leading members of the community}

‘And those individuals should be branded for exactly what

they are -- thieves.

I éan easily make thé érgument that the amount
of loss in a. crime of violence should be less of an aggfava—
ting factor than in a fraud case. . The bank robber, for
example, seldom has any notion as'to how lucky hevis going
to be. His offense should be ephanced more by the amount

of the violence he uses rather than his happenstance of

the proceeds of his robbery.

On- the other hand, big=time fraud artists

' display an enormous amount of planning, cunning and
sophistication. And as I pointéd out in my prepared

'remarks, tax cheats as I interpret these tables are treated

much more akin to bank robbers. I can'see-no‘usefui distinc-
tion in these disparate mopetary loss tablés.

One final point. At several instanées in the
draft gqideiines it seems to bg envisioned that evidentiary
hearings be held in connection with several of the issges

outlined in Chapter III, specifically the (b)321 and 331

'series. Elsewhere in the draft guidelines, specifically
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1 the commenta?y following Section 7 of Chapter I,-it is
. 9 speéified thét at such evidentiary heariné’s, the :judge may
3 admit evidence that is not barred by evidehtiary rules.
4 If that means that hearsay is excluded, we are all in deep
5 trouble, because obviously at sentencing hearings the govern-

6 Rent's presentation consists almost entirely of hearsay

7 evidence, and‘if that is excluded, we are going to turn
8 sentencing hearings into replays of the trial itself.
9 Moreover, the U.S. Attorney's certificatién of
10 [| the extent of cdoperation in sections (b)331 to 333 often
) 1['§ will generate disputes. The defendént may wish to claim

12 ; he has cooeprated extensively, exhaustively, and ought to

13 || get a 40 percent reduction, whilé the government's view

14 is that hié cooperation was even less than total, or not

15 very ﬁseful at all. |

16 : My sense is that we may well have disputes,and

17 if the guidelines contemplate that we.will have evidentiary
. : 18 'Vhearings to resolve those disputes, I find:that'notion offen;

19 || sive. I think the government ought to be able to unilaterally
20 certify in its view the amount and extent of the defendant's
' . - 21 cooperation, and the defendant should éniy get a .hez.aring
22 on that issue if he can colorably show that the government-
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acted in bad’faith or was somehow ill-motivated in making
that certificatidn.
CHAIRMAN WILKINS: Thank you very much, Mr. Willcox
You know, any guideline system, regardless 6f
what it looks like, will change the pr0céss somewhat at
thé<sehtencing stage. But I assure you that this Commission

shares your concern and the concern of many others that

.we do not- want to change fhe process to the extent that

We have a mini-trial every time a sentence is imposéd. And
so we are‘searchihg.for ways to avoid that v;ry unfortunate
POossibility. I dB not believe that our guidelines will
ultimately provide for mini-trials and so forth. Bﬁt.it
still will change somewhat. But I appreciate your remarks
very much. |

Any questions from other Commissioners?

Commissioner B10ck?

COMMISSIONER BLOCK: Mr. Willcox, I want to address

Your comment about the monetary loss tables. First of all,

I agree with the relative emphasis on monetary loss in the

:robbery as opposed to fraud cases. I think in some sense,

the structure suggested in the preliminary draft comes part

“of the way towards that, 'in the sensé that the base_offebse
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value is much higher for robbery than it is for, say, fraud,
‘and hence the dollar values mattérrﬁore in fraud than they.
do in the absolute sentence given:for robbery. I think
your suggestiOn<goés to the fact that additiona1 do1lars
‘should count less in robbery than in fraud; is that what
you are suggesting?

MR. WILLCOX? Yes, sir.-

COMMISSIONER BLOCK: Thank you.

CHAIRMAN WILKINS: Other questions?

(Pause.)

CHAIRMAN WILKINS: Thank you very much.

MR. WILLCOX: Thank you.

CHAIRMAN WILKINS: Our next witneésﬁis Mr. Joseph
E. diGenova, the distinguished United States Attorney from
the District of Coluﬁbia.- Mr. diGenova,IWe are delighted
to see you again.

MR. d;GENOVA:. Mr. Chairman, Your Honor, members
of the Commissioh, thaﬁk you very much for the opportunity
to be here this morning.

I haa.originally intended to offer substantial
coﬁments, but I looked over into the jury box and saw the

members of the jury panel and was reminded of a story that
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- cheer too many one night, and after fumbling with the keys

' sheepishly, only to find Mrs. Long looking down at him.

take questions from the floor."

- text, Mr.'Chairman and members‘oﬁ'theaCommissioﬁ, and under-

Congress has given it.

304

Senator Russell Long tells about his famous father, Huey
Long.

Apparently, the Governor had downed a cup of

to his front door for a while, he finally got to the door

and opened it only to trip:over the treshold. He landed

flat on_his face just inside the door qnd looked up

However, never .one to lose the initiative,. the

Governor said, "I will dispense with my prepared text and
I would simply liké to dispefise with my prepared

score several points about the general process of what the
Commission has done and why I think it is important that

the Commission has taken on honéstly the charter which

Let me begin by saying that my work as United:
States Attorney here and my number of years working in the
United States Senate, as well as my service for two years

including up until today on the Sentencing Guideline Commissio!

for the Superior Court of the District of Columbia, give
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me, I thiﬁk, a keen appreciation of the difficult job that
Congress has given you, and also gives me a great deal of
admiration for the work that you have accomplished so far.

Within that background I'd like to just discuss
a few general points about sentencing reform‘and maybe
allude to two issues which have arisen here.

Now, as I have listened to -the testimony and’

~read about it and read some of it over the last .months,

it is apparent that many individuals have compladined about

 the guidelines taking away judges' discretion. I think

" that that obviously is a concern to the'judges_and to

individuals who are not terribly interested in the notion
of certainty.

It is axiomatic that when Congress instituted

. the notion of guidelines, it made a policy decision that

for whatever, for good or ill, it sought to circumscribe

the discretion of judges to a certain extent. That is

" precisely what Congress ‘intended.

Now, we can argue about the wisdom of that

"~ decision, but that decision was made. And there are many

that would argue that the notion of having guidelines in

Federal courts is not an acceptable one given what
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Federal judges are asked to do every day.
We have been asked to address the question, the
real quéstion, of the disparities which have existed in

sentencing, and.no one can dény that they do exist inside

-individual districts and from district to district. When.

"you have the kinds of disparities that are reflected in

thé data that has been giﬁen to this Commission, in somé
instances ranging, just as one example, from probation to

five years in a typical mail fraud case, in cases of identical
quality and caliber, or sentences of three years and then
another sentence of twenty—five.years.in bank robbery cases,

those of course are the things that have concerned policy-

'makers and cry out for some form of accounting.

So it is not surprising that Congress took the
step that it did. What I am concerned about is. that as

guidelines become drafted and implemented, we not lose

the notion, if we stick by what Congress intended, which:

is finalty and some certitude and that there not be much

deviation from the fundamental notion of what the'guidelines

are tryihg to impose for particular offenses.

What we have disbovered in working on the Superior

Court Guideline Commission -- and I know that the Commission
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trying to communicate the fundamental ideas that the Commissior
option to lead to disparity, litigation and appeals.

- that, and for very good reason. What I want to underscore

"is that I think that the effort that this Commission has

307 -

has rejeéted this ﬁotion -- is that a grid of some form

is extreﬁely helpful in not oniy making the guidelines
understandable but making them acceptable to a wider range

of individuals becguse they were as a result of that ﬁnder—
standable, and people could seé what the ;ltimate cbnsequences
were goiﬁg to be, 1iterally, in front of them as a result

of lodking at the grid. |

We found that to be most reliable in terms of
was trying to adopt, and that it would be the least likely

I understand the Commission has not opted for"

made is absolutely vital and that in addressing the problems
in a draft guideline setting in which the Commission‘hés,
made it very clear tq everybody that this is not the final
wofd, that'this is‘a working dOcument,ﬁthaf this has

become in and of itself a major contribution to actually
getting to the point of a finai set of guidelines - and

I have aépreciated_the opportunity to review them -- I

do share many of the concerns that have been expressed by

3
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my colleague, Mr. Willcox from Maryland, particularly about
the notion of a sentencing proceeding becoming amini-trial;

the notion that we will expand precious judicial and

‘prbsecutorial resourcés at a part of the judicial proceeding

which has historically not required the kinds of evidentiary

investments that might appear to be required by a casual
reader of these preliminary draft guidelines. And I am,
of course, sensitive to the Commission's views that they

are indeed just preliminary, and that is why hearings are

' being held so people will have an opportunity to pinpoint

to the Commission their concerns.

I also think that, as has been expressed, the
notion of cooperatioﬁ must be given some concrete expression
and that the certification of the United Stateé Attorney
ought to be sufficient in and of itself to deal with that
question with regard to whéther or not the cooperation has.
been‘satisfactory to the government. As'it stands today,
the representation of the Unitedetateé Attorney in

regard to that is generally accepted by the court. It may

be done in various ways. Ifﬁthe_cooperation has been good,
the government frequently -- universally -- says that. If
the éooperation has not been good, it says that, too. 1If
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’it has been mediocre, it says that -- trying to assist the

' this question of capacity and how should it fit in. One

' of those answers is supplied by the COmmission“sllegal charter

309

judge in some way in'making a very difficult deciSiqn of
what sentence to impose.

-There are two areas -- and theﬁ‘I will stop and
take any queStidns - that-we have had to address in our
rble~1ocally which I think you are now beginning to face
up to as some of the comments come.in,;and that is adequéte
prison capacity and the fundamental establishment of the-
guideliness.

There is a view that -- how do you deal with

the other, by good sense and sound public policy. Tﬁe answer
supplied by the Commission's charter requires it to take
Prison capacity "into account" in making its recommendation
and authorizes the Commission to recommend expansion of:
those facilities if the Cémmission deems it necessary;

The answer suppiied by goéd sense and sound
public policy is that linking sentenciﬁg decisions -- linking
Sen£encing decisions, individual sentencing:decisibns -
to priéon capacity improperly, in my view, joins two

separate concepts to the detriment of both of them.

j
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Providing adequate prison capacity is a duty

a civilized society owes to its law-abiding citizens

whose safety cannot be jeopardized by a separate and irrelevant

factor, put simply, adequate prison capacity should be
a consequence of:proper sentencing of criminal offenders
and not a factor in establishing sentences.
Finally, I‘just‘want to say a few words about
one of the COntréversialiaspects of any sentencing guidelines.

Judges in our district, prosecutors, defense lawyers and

others, have been involved for actually almost three years
" in developing the guidelines locally that I alluded to.
- Early in our deliberations it was clear that one of the

. consequences of establishing sentencing guidelines would

be to place a limit on the discretion of sentences that

- judges could establish. Congress recognized that when it

established your charter.

Our experience indicates, however, that once
the guidelines are carefullyrdrawn, as this Commission  is
attempting to do in its preliminary draft?*with £he full
participation of;the judiciary, ° the conscientious judges,
we Dbelieve will.gratefully embrace them Secause they Qilii_

have been through a sound policy of exposition,. And I am

L
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quite confident that the Uﬁited Stgtes Sentencing Commission
will find a similar experience and tﬁat these public hearings
will perform an important function in inVolVing the judiciary,
the legai profession.and the public in your vitally impdrtant
workf

I would:be happy to respond t9 ahy questions
yourhave generally_or anything that was addfeSSed by anyone
else,.including the corpérate problems that Mr. Spaeder
addressed. |

CHAIRMAN WILKINS: Thank you very much.

Let me ask you about what we call "acceptance

- of responsibility". Mr._Willcox,expressed concern that

' the maximum of the consideration of 20 percent over the

otherwise applicable guideline sentence would not be suffi-
cient inducement for encouraging guilty pleas. And of
course,'we wduld hope that the percentage of those defendants
who plead guilty in our courts, 88 to 90 percent today,
would not change signifiéantly under any guideiiné system.

Do you have a view on that acceptance of
responsibility and whether or not 20 percent is sufficient?

Of course, it is not mandatory and it is not automatic.

It is u to 20 percent within the discretion of the judge;
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‘that's the way it's written now.

to retain the discretion in conjunction with the defense

attorney through the very professional.negotiations that
range which will give some real benefit to a defendant who
not necessarily by giving up others, because there may not

- be any others to give up, but at least by recognizing that

:he or she has done something wrong and is willing tQ_at_

312

MR. diGENOVA: Well, I suppose 20 percent of
what is the way I look at it. If you are involved in reaching

a disposition with a defendant, the prosecutor is going

go on between prosecutors and defense counsel, to pick.

an appropriate crime and to pick a crime which has a sentencind

seeks to legitimately cooperate with the government, if

least admit tha; and pay the price.

I assume that there isAgoing to be a range, and
I have looked at this -- not in the Qreat depth that the
Commission has -- that there is‘going to b§ a range of
offenses in any given situation thqt thé government is goihgﬁ
to have at its disposal.

qu, any time you try to pick a number odf of
the air, it is fundaﬁentally going to have té -- there is

no way to rationally pick the number. Twenty percent may
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seem fine to me in a given case given the particular fécts.
it may not éeem enough to me in another case where that
kind of recognition as to the individual involved, I might
want to say I'd like to give 40 or 50 percent. It ﬁay be
ﬁhat some range may be necessary a little bit higher than
the 20 pecent, but as long as again, as within‘ﬁhé‘guidelines,
there aferranges within which people canvrationally chodse.
Ai don't think anyone canrfault that. There are obviousiy
ﬁolicy problems along thé way that have to be addfessed;
But I think by picking 20 percent, the Comﬁission has started
%ét a rational level, and I think people can differ about
;whether or not it should be higher. And I can aécept the
ﬁotion that I might want it higher; I might want it as high
las 50 percent in certain circumstances, and in order to
continue to induce people who waht_tq preservé the scarce
'judiqial and prosecutorial resources that‘we now have.

I am not offended by 20 percent, but I:can

certainly’ envision circumstances in which I'd like to have

|lmore than that and think that the guidelines ought to have

more than that.
CHAIRMAN WILKINS: You bring up a good point

in your discussion. We always need to keep in mind, and
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some overlook this, that Qé should not look at acceptance
of responsibility.or that section aloﬁe, because as you ‘
point out, there is another section dealing with cdoperatioh,
another section that we will have dealing with plea negotiation
and all of those things impact one on the other.

MR. diGENOVA: - That's correct. There is a cumu-
lative effect of a number of parts of the guidelines wﬁich
in many ways do nothing more -- the guidelines do nothing
more than put into a package what already goes on in the
system, and that is the negotiation which occurs at the
ibeginning of the case, at the»front end of the\fﬁel cycle.
;An& thenrasémbre £acts become apparentﬂ'the culpabiiity
‘becomes more clearly defined, other decisions are made
.along the way, and indeed the defendant has an opportunity
to cooperate, perhaps inculpate others, perhaps there
are not others to inculpate, and then also involves other
actiéns which the defendant may take between the beginning
and the end:of the process to help a prosecutor determiné
the nature bf the specific charge which should be broﬁght.r
And that, under the guidelines, will still be -- the Commission

is not going to change the laws of the country; they are

gding-to be there, they are all still on the books; there

S,
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to take on a basically Herculean task which is to try and

.States, has asked the Commissioh to§£ake oﬁ a task which

f:I think is basically undoable in mahy ways. It is sometﬁinq
that, like Congress frequently asks. people to do, they do
;somethinq which can't be done. Weli, that;s all right.

'I think the Commission thus far has done a noble job and

- 315

are_a host of laws in most instances which a creative prosecu-
tor can make ﬁse of iﬁ order to find a reasonable disposition
with a‘particular defendant. -And obviously( criminal hiétories
and modifying'factors are going to have an impact on that

as well.

So ‘I think that Congress having asked this Commissig

articulate in a volume many. of the unspoken notions which

surround the art and practice of sentencing in the United

a very hélpful job in trying to outline and articulate
what some of these perhapé somewhat arcane notidns of sentencin
are, and qﬁite frénkly; hiying read it and gone thropgh
it, I find it‘veryhelpful in trYing to anaIyze-some“of

my own notions of'what is wrong with sentencing practices
in general. It is not, in my view, the final product, 'and
obviouslyfthé Commission doesn't view it that way, either.

So I don't think it is anything for peopie to get.all upset

9
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ébout; and obviously your Commission has been subject ﬁo
some‘criticism for thié document. I think that is probably
healthy in a democracy that we can have that kind of
criticism. The Commission obviously does not view this

as the final document. And I wquld'hope that it isn't

the final document, because I have expressed some of my

COncerns with it, but I am sure it is going to be changed.

CHAIRMAN WILKINS: Well, it is far from the final
document, and of course was published 6nly for the reason

to generate the extensive public comment because the time-

' table is so short. And if we wantéd until next year to

go through this process, we.wouldn't have time to absorb

'and digest and use constfuctively the comments that we are

receiving now. -
Commissioner Block?
COMMISSIONER BLOCK: Mr. diGenova, I have a follow-
up question on your preferénce fgr a matrix presentation.
Is that in part a preference for'é simpler‘fbrm, q'simpler
set of guidelines?

MR. diGENOVA: Well, let me speak as a commissioner

on another commission. I'm not a judge, and so I do not

have the expertise that many judges have who battle daily
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with the nétion‘of imposing a sentence -- a very onerous
résponsibility in a free society.

I have found as a commissioner that in dealing_
with a matrix, it has been easier for me to understand all
the notions being brought together in a thoughtful.pr0cess
that has. taken almost three years for us‘tQ do..

Now, that may be a symptom of my own wish to
reducebthings to undé;standable form because I find it
pasier to do things when I understand them.

Howevér, I certainly recognize that others may
‘differ on that and that for purposes of aséuaging sentencing
;judges around the country, the Commissién does not wish |

'to present them-wiﬁh a numerical matrix to make judges

feel like accountants. That's fine. But from my perspective
as a commissioner I have found it easier, after a tremendously
long deliberative process of three years, to understand

what the ultimate result wsa when I have seen it reduced

to matrixes, various ones -- one for drué offenses because
they are different and distinct; a separate one for

a@rmed offenses, and then one matrix for the other offenses,
énd then some non—grid offenses whicﬁ have mandatory minimums

and for which no exception can be made. So I have found
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You handle that in terms-of characterizing the offense

ftics; criminal histories; we have offenses, and they are .
Er-ankedf'based‘ on -- I don't have the grids with me now --

but they are on dollar amounts, the amounts involved. And

financial loss. There are various ones.
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the matrix or the grid concept to be easier fbr me to

understand, and'I would aséume, hopefully, for some judges

to underétand, and perhaps even morQAaCCeptable. But it

is not, obviously, the end-all and the be-all of guidelines.
COMMISSIONER BLOCK: I just want to pursue that

a little further on the technical points. How did you handle

something like fraud, which has these:dollar dimensions

and maybe some other dimensions about victims -- how do .

in a matrix or grid form?

MR. diGENOVA: Well, we have offender characteris-

We have some victim impact.data which is used to determine
whether or not the victim was a corporation or whether or

not the victim was someone who could not absorb this particulay

'COMMISSIONER BLOCK: So you have these discrete
categories.
~ MR. diGENOVA: Yes.

COMMISSIONER BLOCK: And then you put an average
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there for that discrete category.

MR. diGENOVA: .Yes;v

COMMISSIONER BLOCK: Based, I suspect .in your
case, -something like the current sentence, but you put an
average there.

MB. diGﬁNOVA: We have. aggravating and mitigating
factors which are taken into account in establishing-where
that fits in.on a ?articulargrid.

COMMISSIONER BLOCK: One of the complaints that

we hear quite a bit is that if we use a simple system, then

| we will be treatijng, guote, "unequals equally" or the

same. Does the matrix presentation, the matrix form, have

' that problem?

MR. diGENOVA: I don't understand that, "unequals
€qually"? Well, let me just say this. It is readily

apparent in establishing any sentencing guideline that the

~Notilon to achieve uniformity will require some sacrifice

of individualization alohg the way in order to achieve
the greater goal of uniformity. That is a policy

judgment that a sentencing guideline commission makes at

the beginning, that it is going to decide that it is better

to have proximity to'uﬁiformity than it is to have
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disparity in individuality, for a‘number of reasons -- for
honesty to the public, for the acceptance of sentences 6nce
they are imposed because they will bevfinal, they will be
understood, there will be‘truth—in—sentencinq, people will
know what is coming down the pike before and éfter they
commit an offense. Those are perfectly legitimate factors
to be taken into account in balancing against notions of
individuality if you aécept.the notion that disparityfis

a problem. |

If you do not accept the notion thét’disparity

' is real, then of course you have no use for guidelines at

'all, and this whole discussion is useless.

There seems to have been some consensus that
the disparity was sufficiently grave and sufficiently
widespreaa that the notion of guidelines( the:time for that
had come; Now, we can all argue about the birth of this -
particular piece of legislation andéphe manner in which
it was enacted info law and all that, but the fact is, the
President signed it, and we have it, and there appears to
be a sufficient amounﬁ of professional opinioﬁ, judicial
and dtherwise; that thié ié an issue that needs to be

addressed.
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It seems to me fundamental in the notion of "

accepting a guideline that you are going to have to give

us some individuality, and you are going to have to give

up the kind of "benign disparity", as some people would

call it, in order to achieve the greater ngd for the greater

number.
COMMISSIONER BLOCK: = Thank you.
CHAiRMAN WILKINS: 'éommissioner Baer?
COMMISSIONER BAER: 1I'd like to-ask whyihas.i;

taken three years in the District of Columbia and it isn't

out yet?

MR. dAiGENOVA: Because it isn't easy.-

COMMISSIONER BAER: Second question. Once

the proposed guidelines are developed, is the Parole Board

abolished?

MR. diGENOVA:' No. fhese guidelines that we
are:developing were-the result of a judicially-created
initiative. The late Chief Judge H. Carl Moﬁltrie @ecided
that thé court needed guidelines after doing a computer

run on the sentencing practices of the court, and complaints

from the Bar about disparities. They did the computer run,

and they discovered indeed that there was a wide range
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— some judges never gave=any time; other judges_alwaysl
gave time —-‘aﬁd so there Qas‘a concern for this. And.
three years ago we started on this pfOcess, and as we began
to unravel the facts and anélee individual statutes, we
discovered thaf this was an ektremely difficult thing to
do.

And I must tell you that the non-judicial members
of:the Commission at the end bf-the three-year period came
awéy with a great deal of respect for what judges do every

day, which is impose a sentence, because they finally began

;to realize that the imposition of a sentence is an extremely
' difficult job.. It is not an easy task -- if it is conscien-

tdously taken unto.

And so what happened is that as we all began
to sort of robe ourselves, if I may put it that way, in
trying to fashion‘appropriate guidelines, we began to become
frightened of the responsibilities that were comiﬁg upon
us; and:we beéan to agonize over how things should bé_'
@Pproached and how the guidelines shoula be shaped and how
the format should occur.

We are now in the position of issuing our

guidelines probably in the next month. They have been
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Beeait reviewed by the judges, and they will now be issued
to the puﬁlic for public commeﬁt, and it is quite clear
to ali of us -- and that's why I empathize with what
this Commission is going through; I sympathize with you;
I understand the difficﬁlty of;the task -- and I must say
that I am not surbrised that people have had differing
opinions about the préiiminary»draft. On the other hand,
having gone through this nbw fér three'years myself, I
have to give you a tremendous émount of credit for what

you have accomplished in a mucﬁ shorter period of time than

' we have. And Commissioner Baer, I can only tell you that
. the reason it has taken three years is that we never realized

~how difficult this job of establishing guidelines could

be, and it has been an agonizing experience.

I am happy to say that the members of the Commissio
have uniformly approaéhed this task with great seriousness --
and when you meet at seven o'clock in tﬁe morning so you
can get to your job by nine or'nine—thirty,>let me tell -

you, that requires a degree of dedication that I never

thought I had. But it was sciﬁtillating company at . seven

o'élock in the morning with a good cup of coffee ahd a

fresh doughnut. But I just really think that people don't
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:Seventies, had asked for many sentences, had gone through

construct guidelines. It is a very, very, very difficult

12 || task.
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a Federal prosecutor in this courthouse in the early:

sentencing proceedings. I then worked on the Hiil; and"
then I became United States;Attorney. And I have been.five
years back in the_foice, ang I teil you, I never fealized
until i_got on tnis CommissionAwhat really goes into making
a judgment about a'sentence.;vlf ie very, very complex.

And I think the public, and eertainly COngress, does not

understand what the stakes are and how difficult it is to

I am surprised by.my own feacﬁion'to thaﬁ) beceuse
I-toek a very simplistic view ef sentencing when the Commission
started. And now that we have gotten through this process,
I don't have that View anymofe. In faet, I am_a&estruckr
by the responsibility that tne Federal judges have, and
I am-not sure that I am capable of;figuring ogt what these
gJuidelines ought to look‘like -- I don't know that anybedy
is, quite frankly. | |

COMMISSIONER BAER# What will the role of the‘

D.C. Parole Board be after these guidelines are issued?
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MR. diGENOVA: Yes, I didn't anSWer-that part
of your question. The answer is that these guidelines were

then set up as not mandatory -- they were going to be

1SsSued -- and only in felony cases, not in misdemeanors,

ObViOusly;-where there is no range of sentences -- only
in_felohy éases, and that they would be adopted by the
court, and.they will be recommended to the court to fbllow
oncé they are in final form.

‘'They will be issued, and judges will obviously

not be required to follow them, but there will be some .

'community pressure to follow them because, I hasten to add,
the Commission will not go out of existence. Our Commission-
'will remain in existence to monitor the guideline implementatio

process, to see whether or not there is compliance and whether

or not, if there is not, there ought to be some form of

legislation similar to that which established this Commission,

to simply put the grids and the matrixes and the guid?lines

into law.

We have run into problems, for example, in reviewing

the statutes, where we have found many of the penalties
enacted by Congress when Congress was enacting the local

laws for the District, are way out of whack, and that they

n
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are too low, and that the Commission has come up with a

sentencing grid for a particular offense in which the judge

‘cannot impose that sentence because the law does not permit

it.

I must say that in most instaneces, what we havé‘
discovered’' is that‘the judges.-- and the majority of this
commission was jﬁdges - thaf the sentences really weren't
tough enough. Whéﬁ people bégan to go through the entire

Criminal Code and began to discuss the philosophy behind

'an individual statute and offense and try to place it

'with all the other felonies and how they should rank, it

| Was fascinating. The ranking. of offenses became one of

the most fascinating aspects of this process because we

began to see a discussion not only of the statutes themselves,
but of the social policy 5ehind individual offenses and-

how, 15 or 20 years ago when a statute was passed and

a;?rime, for example, of indecent 1iberties with a child

was not necessarily coﬁsidered the way it is today, our
commission was off the charts on the sentences we wanted

to impose in those cases because of our knowledge of the

‘permanent psychological damage done to these victims --

if not necessarily physical damage, the psychdlogical.
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ddmdgé which in most instances_may be irrepdrable; and‘may
cost SOCiety in dollars, in Sobiai Secnrity benefits, for
years and years to come, thaﬁ recdmmendations would bé méde
in aiseparate‘bOOK that the coﬁmission will send to
Congress and the Counéil that various penalties be

Changed, in most instances significantly upward, which

then underscores the whole notion of prison capacity and

Who js going -- and of course in the District, our prison
capacity is a serious problem where over 95'percent'of our

inmates in the D.C.‘prison system are recidivists with

 three or more prior felony convictions, so you can see

the problem we face.

COMMISSIONER BAER: Final question. >Can-we assume,

then, that your commission believes that when prisoners

come back to D.C., they should be supervised?

MR. diGENOVA: Oh, absolutely. There isn't dny
donbt about it. We all believe that some Semblance of
supervision:obviodsly is supposed to be‘happening now in
the system, but wé all know, élso, that the limited
resources ddn't make that possible.

Let me just underscore that I am additionally,

besides being somewhat struck by the demanding nature
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of sentencing, I have also been struck by the demanding
nature of the probation officer's work and what a phenomenal
job the Probation Department does in analyzing these cases

for judges before they get to sentencing. Considering the

.workload that the Probation Department has, I don't know

how they do it. I realli don't know how they do it -- and
they do ektremely professional work,. and they serve this‘
court in a truly remarkable way. I am very, ?ery proﬁd
to work with them.
CHATRMAN WILKINS: Any other quest;ons?
Commissioner Nagel? .

P

COMMISSIONER NAGEL: I want to begin by thanking

' you, Mr. diGenova, for enormously illuminating testimony,

but ask if I could just push you a little further because
of your varied experience both on the Sentencing Commission
as U.S. Attorney and formerly as a Senate staffer.

In the course of' our hearéngs over the last few

months we. have heard in particular from some constituent

groups a focus on what I think have been four aspects of

the preliminary guidelines. "
One is the ignoring of prison capacity, and you

have. spoken to that issue, so I won't ask you to repeat
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that. But there are three others that I would like to have

your views on.

One is the pérceived excessive emphasis on certainty
of imprisonment for all serious offenders. The.Seéond is
a‘supposed devaluing of probation as an alternative to all
Sentences rather than as aﬁ alternative to sentences with
a very low imprisdnment'range. And the third is our séeming
departufe from current bractice and the degree.to whicﬁ
CUrrent practice should dictate any proposed guidelines.

If you want, I'll repeat those.

MR. diGENOVA: No; I have them, thank you.

COMMISSIONER NAGEL: Okay. If you could give
jus your comments on thét.

MR. diGENOVA: Well, on the certainty of incarcera-
tion for all serious offenses, I just think that thié again
gets back to the fundamental notion of guidelineé and'the
Juestion of uniformity énd the acceptancé of a notion that
a society is going to make a general policy judgﬁent tﬁat
a partiéular type of penalty needs to be imposed in a case,
in a particular kind of case, for the good of all. Now,
that may be for reasons of deterrence, whether or not you

believe in deterrence -- and I don't necessarily believe
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in deterrence in all caseﬁ; I_ao believe in punishment and
retribution, which Ivthiﬁk are perfectly»propér and indeed
civilized nétions that a society has a right to express.

The éertainty of punishment is very, very impor-
tant; the certainty that for particular types of'very serious
offehses, individuals are going to pay a price, I think
is Qital in a so;iety that profeéses to pro§ide orderea
liberty for people who pay taxes and otherwise obey the
law;

It is not in my view offensive that when people

' break the Social Contract and decide that they will take
iunto themselves which laws they will obey and which laws

Ethey'will.not, that when they pick ones that hurt other

people, physically or financially, it is not bad that a
public policy decision is made that those people should
go to~prison, generally speaking, for a period bf time.
So that's a philosophical question‘more.than
anything else about the question of certainty,.and my

answer is I am not offended by that. I think you can accom- .
modate some of the concerns that people might have

about that with aggravating and mitigating factors‘and other

notiqns of cooepratidn, and the other things We talked
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about in thaf huge worid, that global village of ideas,

that are inciudéd in the guidelinés, before you ever get
to what the person pleads to. There are lots of ways to
deal with what that certain sentence is going to be, in

my view, if I understand thése guidelines correctly.

On the question of devaluing probation, again,
probation, I don't believe, is devalued at all by this.
In fact, I believe it is enhaﬁcediby the nbtion of establishing|
some ceftainty as ﬁo the kinds of:things that you expect
people to be accountable for in oﬁe form or another. And
%aqain, if you are going to have gﬁidelines and YOu are going
ito have unifopmity,.y;; cannot have the kind of deviationv
%which is going to include all the situations that some defense
attorney>or some prosecutor or some theorist might want
'to have included in the guidelines. Something has to be
sacrificed in the process to achieve uniformity if you accgpt
the notion of guidelines,

On the question of -departure from current
practice, well 6bviously,'there is going to be some departure
from current practice. The curreﬂt practice apparently
ié disparify; .So if»you are talking about actual probiems

in the 'sentencing process, obviously there are many, many
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current practices which will be changed as a result of this.
It will change to a certain extent, I think most ara@atically,
obviOUSly, it is‘going to change what a judge c;n do. That

is obviously one of the:key complaints about the draft and
the notion of guidelines in general. I don't see thatvbeing

a problem.for me as a prosecutor unléss efforts are made

to put restrictions on the kinds of hegotiations-fhat I

éan enter into asAa prosecutor, in wﬁich case, then I think
you would have an even more sefious éroblem in‘terms of
trying to accomplish whét the Commission is trying to do.

There has to be flexibility, it seems to me,

R e

and if the prosecutorial discretion were to be limited in

any meaningful way, then it seems to me you would have a
terrible situation in which you wouldn't have any kind of
flexibility at the front end of this cycle to determine
what is going to happen at the end of the cycle.
COMMISSIONER_NAGEL:"Thank you.
CHAIRMAN WILKINS: Commissioner Breyer?
COMMISSIONER BREYER: Thank you for. your comments
about the process. I underline them. I couldn't agree

with you more. It is much harder than I ever thought it
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wéuld be, and ééople don't understand it until>they start
to do it..
MR. diGENOVA: I don't ever wan£ to do it again,

by tﬂe way. I am not volunteering for another --

| COMMISSIONER BREYER: My thought process, you
so'well—described. All right. I appreciate that. And
that is why I am really going to ask a'qﬁestion that is
more addressed to other people in the audience wﬁo_are
going to testify later than to you. And the reason that
I am saying that now is because as you haVe pointed out,
;bur choice in September was to put out what I'd call the

' roughest block of marble, or to put out nothing. I think

|

fit was right to put out this very rough block of marble

'so that people could comment. And from my own point of
View, I would not know where to éo without those comments.
I mean, it has been very, very usefulﬁ

MR. diGENOVA: Well, I think you know where to
’go now. I think several people have told you.

(Léughter.)

COMMISSIONER BREYER: Right. But you see, this
is a practical problem, because at thé same tiﬁe i am |

reasonably optimistic that we can in fact do something
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to help with the basic underlying problem, which is the

[

Problem of disparity.

There is a problem of disparity, and it is possible
to do some small amount of godd, I think. But what worries
me is that because of the inevitable stirring up of
degrees of opposition because the block of marble was so
rough, #hat if we start to get postponements and so forth,
People will get tired of theAwhole idea, and that wduld
prevent any goodgfrom_coming of this.

- Now, that is preface. That is why I am asking

. the question, because practically speaking, we will come
out, I imagine, with a version in January or February anyway
 for comment ag@in, and it is really that version that people

should be commenting on now, because I already know their

comments on the last one. And it seems to me that most

of the people -- I don‘t know all of them -- but I mean,

I think thére is widespreéd view that a lot of those comments
are very well-taken.

So I have been sitting here, thinking, well,

how would I describe the next version as I would guess it

would be. Well, I would describe it as, number one, starting

with the framework that is in the blue book insofar as that
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framework is roughly‘descriptive of crimes that are charged
in statutes. And you know, there is a chart. You can go
right from the statute to the description in the book. It

is pretty much, I think, based on what are the actual

~words and the actual statutes, pretty much, not entirely.

All right. Now I would say there are five

Steps that are going to take place. The first in a way
is the easiest.

That is called "de-bugging" it. That is,

it is filled with ‘technical mistakes. Of course. I could

write 192 suggestions, which I did; MacKinnon wrote about

' 100 others; other people had a whole lot of others;.‘So

| that is step one.

I think step two will be simplification. That

is, under each of these headings as you picture them in

that blue book, instead of there being eight or nine differen-

ces, there may be only two or three or none. Now, that
is what BlOck'was_talking about, because'you realize in
doing that, one creates a different kind of unfairness.

One lumps together peopte who are really un-alike. All’

right. So, now that we have done that to simplify, we have

to do something about that.

The third thing is to have ranges -- that is,
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dveflapping ranges -- where you hurt people; perhaps instead
of Saying 14 months, you would say 10 months to 40 months.
"Judge, you choose," and then overlap the rasges so there
is no bright line that peopte will be attempting to litigate.

All right. Now, I want you to take this in,
because I want you to be thinking, given your experience
at the D.C. Commission, is this going to work. All right?
That's really the questioh now.

All right. The fourth thing will be broader
digcretion to the judges such as, "Judges, you choose among
these ranges," and "Judges, you depart where you have a
good reason for departing." Indeed, we might suggest a
few good reasons; indeed, leave it open to the judges to
pick other gopd reasons, as long as they.write them down.

And the fifth thing would be plea bargaining.
Plea bargaining might, under certain kinds of supervision,
both charge and Fentence bargaining, give the judge the
power to approve it where those reasons are specified
and the judge thinks they are good ones.

Now, those are five major sorts of modifications
around this basic structure. And the problem for us is

going to be is a version which incorporates some form of
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those five major.modifications going to be close ehougﬁ-
that in fact we can.begin to put such a system in ?lace.:

Now, I don't necessarily expect you to have.a
reaction‘te that. if_you do have reactiens, fine.

MR. diGENOVA: Well,;I have‘a lot of reactions,
but I don't think I waﬁt to ekpress them today, because
I'1l tell you why. _Ha%ing been through this process now
for a long period of time, I have learned not to go with
my initial reaction aboutvavlet of ﬁhings as I have gone.

through this sentencing guideline thing. I don't think

~any of those ideas is offensive, in terms of analyzing the
particular problems that this Commission is facing, and

;they may be very worthwhile things to pursue.‘ And indeed,

structurally, they sound like things that obviously the
Commission should take a look at and ﬁo doubt will. So
again, I am not offendea by the notions, and if you .are
looking at these things, I tﬁink that's the key thing.

But the bottom line is that guidelines by their

|l very nature express the notion of certainty and minimal

deviation -- minimal deviation -- because otherwise, if
the ranges of selection are too wide, you then return to

pretty much where you started before. It won't do any
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géod to'fihe—tune a set of guidelines.so that if you accept
tﬁe Congress' mandate, if one intellecﬁuallf accepts that
mandate -— and that's all I am talking about; I am ﬁot talking
about a personal preference here -- if one accepts that

mandate, then the range of disparity or the range of deviation

'in individual sentences has got to be kept to aminimum.

Otherwise, you end up right where you were‘before;;fhe only
difference is you are going to have more litigation. And

if I:am-asked what I want, I want it back the o0l1d way.: If

that is where we are going to end up, which is a set of

;guidélines which are going to provide ranges of selections
- for--judges and give various opportunities for hearings and

appeals and additional litigation, it isn't worth the

candle at that point, because nothing will have beén
accomplished. That of course flies right in the face of
those who say, "We don't want that kind of certainty. We
really want to be able to fine-tune this thing in ?very
particulér case down to a 30-day period."

Well, thét to me is the fundamental notion of
having or not having guidelines. So it really revolves

around when you say "ranges", in various areas of what you

are talking about, what you mean by that; what does it
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look like when it is finally down on a piece of paper. And

when you start having overlapping ranges in between offenses, .

you start to have some problems, I'll tell you right now.
You have different problems in terms of scooting -- I see

this in terms of matrixes -- in terms of scooting people -

in and out of various boxes with very, very tiny, -tiny

;discrépancies. And I am willing to pursue that and see

what'happéns and see what the Commission does.
But remember -- my mindset is on the notion of °

the mandate that I was given on that commission and the

fmandate‘tb‘this Commission as I read it, which is certitude.

The ranges bother me if they are too big.
COMMISSIONER BREYER: Well, this is also at the
back of my mind, to tell you the truth. As we have tried

to get narrow discussion down to very fine points, we

discover that different people disagree about what the

various factors should be and how much they should count

for. And in addition to that, there are large numbers

of'peoplé, particularly judges, who are very concerned about

“all the.litigétion that will go on, flooding the system

over each division. Then it seems to me possibly a way

out of that is to at least begin -- you see, you can set
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'a process into place. The p?ocess_céuld perhaps be very,
Very broad discretion -- a bit Qf,anjimprovement. Then,
'er; time, collect data. And as you collect.data over £ime,'
narrow the gﬁidelines.. So you don't have to do everythiﬁg
in a -day, or in:year, ten Years, twentyﬂyears. Then gradually
narrow thém dowﬁ to the narrow ranges you are talking,ébout.

| Do you have a reactién? I am gquite interested.

MR. diGENOVA:  Well, I think that's not what
Cdngress'intendéd. I mean, if you want to know what my
reaction is; I don't think that's what Congresé intended.

;At least that's not what they said as I read the statute.

SIt might be a good idea, but it's not what Congress said.

Z CHAIRMAN WILKINS: Any other questions?-
. . George?

COMMTSSTONER MacKINNON: You have a gridiron
at thé present time, and yoﬁ allow -- that is, assuming
the court adopts it -- and you say theyvaren‘t mandatory.
Do they héve to \give any regsons?

MR. diGENOVA: 1If they deviate. They have to
give written reasons for a deQiation above of below the

grid sentence.

COMMISSIONER MacKINNON: In open court?
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MR.'diGENOVA:. They have to be in writing in
the court jacket. |

COMMISSIONER MacKINNON: I find that you have
to give them an open court.

Mﬁ) diGENOVA: I am not against thai.

COMMISSIONER MacKINNON: Well, that's the official
sentence that any person gets.

Did you find that the guidelines that you céme_.
to would increase prison sentences generally, &ou thought?
DO you estimate that?

.. - MRy diGENOVA: Your Honor, what we discovered

was that there was from what we could tell anm insufficient

:databaée tdﬁé'dble £djﬁaké:the»judgment.finaliy;, ﬁoﬁeveﬁ,
:what we did discover from a sampling that we did.wasbthaff
there woula‘have been, from what we can tell, given the
kinds of défendants coming into the system, a minimal
increase in the sentences, a very minimal increase. Tﬁat
is What we discovefed -- minimal:
COMMISSIONER MacKINNON: Where did you come .out
at on comparison with time served? |
MR..diGENOVA:' Do you mean the actual time served

by individuals as oppoéed to comparison with parole?

e
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COMMISSIONER MacKINNON: Well, when I first came
on the court for the last seven or eight years, we had
the jurisdictioniover'all D.C. sentences. And we were
flabbergasted at times the way the actual'sentenées were
treated once they got to Lorton.

MR.’diGENOVA: Oh, ves.

~ COMMISSIONER MacKINNON: I saw in the papér the

other‘ﬁay that the City Council is opposing some modification
of ‘parole that would throw ths thing oﬁt the window élmost.

And I don't know -= I haven't looked at it specifically,

;andithat's just a general observation.

So I wonder whether your comparisons are based

?or will be based on the time served -- well, let me put

it this way. To what extent are your actual sentences now
sentsncsssfg be served as opposed to sentences that can
be reduced by some person down the lins?

| MR. diGENOVA: Well, as a result ofAchanges fhat
Congress has required through various appropriations;billsi
and ths way that the District of Columbia Parole Board
does its business, there is now much more realistic time
being served by individuals because the parole system has

been revamped as a result of new policies which do not
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permit people to get patole'as early as they used to. As

a result, the sentences'béing:impOSed now, the indeterminate

sentences, the bottom line part of that sentence, the minimum

is becoming a realistic time in prison.

The average sentence now for felons is four to

twelve years. That gives you some range -of the seriousness

of the offender history that we are dealing with. It is

a.very, very serious offender history mode. As I indicated,
90 percent have more than three prior felony convictions.
So you have a very serious problem in terms of the minimums.

Now, the matter that you alluded to is something

| that I think this Commission is going to have to face up

 to in the larger context of what Congress does. Our

sentencing commission is now through and has sent the

guidelines to the judges, and then this proposal has been

~introduced in the Council to essentially allow the Parole

Commission to give good time credits of five or six

varieties to allow for a crediting of up to 30 days.in a

' given one-month sentence for an incarcerated defendant

of time off for good behavior, which_éssentially means
100 percent ability to get a person oﬁt early.

COMMISSIONER-MacKINNON: Well, it's the Christmas
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1 season.
g 0 MR. diGENOVA: It has beeﬁ fixed now, and so
. g now it ié only down to 50 percent, or 15 days per m_onth
4 of the minimup senteﬁce that has been i@posed which can
5 be credited for, for example, fulfil}ing a minimum educational
6. qourSe. i dén't Want.to get into a discussion 6f that,

7 because if I do, I may say some things that shouldn't be

-in the public record at this point.

8
9 But let's just put it this way. This Commission
10 may vefy well be faced with'thefsame type of reaction from
I ECongress&:asv it gets a look at tzh-is*-thingu Legis:,la.tur:es»
“ b ' ‘ 19 é;d‘o have a way of reacting to varjous stimuli in the public
i3 ypoiicy débate‘process.
14‘ COMMISSIONER BREYER: They will react hO_W?'
215 N MR. diGENOVA: Well, in my view, the wrong way--
16 but you know, I am on;y.one pefson with a rather.—— I wouldn't

17 say conservative, but:a tougher view of what ought to héppen
18" to people who violateAthe criminal laws.E
19 | COMMISSIONER.MacKINNON: And you are sﬁggesting
90 that CongreSs:might find a way somewhere down the ling;
‘ o 2'1 'if these sentences are‘.more severe than they 'think they

99 ought to_be, that they would find some way to rgduce them;
"' —
MILLER REPORTING CO.. INC. -
507 C Streer. N.L.

Washingron. D.C. . 2000.
. (202) 546-6666




10

13
14
15
16
17
18

19

20

® 21

22

MILLER REPORTING CO.. INC.
507 C Streer. N.L.

Washington. D.C. 10002
(202) 546-6666 -

1 ||

345

MR. diGENOVA: Well,_letfs put it thié way, Yéur
Hoan. The seﬁtences that our commission arrivea at Weré
arrivea at - weAcalled'thOSe_realistic.sentences; They
Were sentenceé that reflected the consensus view of the
Commission'about.what ought to happen with specific types

of ‘crimes as in comparison to all the crimes that are in

' the Criminal Code. There was a series of philosophical
POlicy, criminal justice-type decisions that were made

by the Commission in good faifh, and they reflected, I think,

a very rational decision about what a crime ought to cost

someone in terms of social factors, in terms of the Social

;‘ContraCt.
Now, it iSVVery obViouS‘that what we ecall
realistic -- and there were a-rangerf philosophical
opinions on that panel -- a legislative body, fdr reasons

unrelated to logic and sound public policy might find them

unaéceptable. I don't think Congress is any different than

the Council in that regard.

COMMISSIONER MacKINNON: Of course, every
sentence calls for a sentence that goes to the crime and
a sentence that goes to the criminal. To what extent do

you think.your guidelines will get to the criminal as apart
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from 5ust—se££encing for the cri@e?

MR. diGEﬁOVA:' Well, there is no doubt in my
mind.that_the mahner in which we have used offender history,
as weléall it, is‘a very significant faéth in adding points
to where that person actually_ends up on that grid; And
that criminal history information of that offender is
vital in any type of guideline format, and.obviously thé
Commission has taken that ihto account, and I am satisfied
with the way that our guidelines ended up thaf a responsible
decision is made to credit that kind of information in

terms of societal costs —- what does sééiety have a right -

o to ask in return for the privilege to walk around freely

l@nd_dg-certain thingsuin a free society. And we have done

ﬁavvefY good job —-- by "me", I mean the commission -- that

sentencing commission has placed great emphasis on offender
histbry, and I don't see any way not to.
'COMMISSIONER MacKINNON: How did you come out
on concurrent and coﬁsequtive sentencing? b
MR. diGENOVA: Presumption for éonsécutive.
COMMISSIONER MacKINNON: Of course, you are not.
bound by it.

MR. diGENOVA: That's correct.
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COMMISSIONER MacKINNON: Is there any aébeal
from your sentences; from the sentence of the Superiér
Court‘can an appeal be taken?

MR. AiGENOVA: Well, this is an informal process
at this poiﬂt. These guidelines are not -mandatory. They
don't even héve to be followed. It is presumed that once
theg:are issued by the éourt, obviously £hat-they will be,
andjthere will be some sor£ of review mechanism by the
judgés of variousvseﬁtences. That.is part of the implementati;
process whicb is being worked on now.

CéMMISSIONER MacKINNON: Now, our.statufe does

away with parole and youth correction. Do you still have

Vparoie?

MR. diGENOVA: Yes.

COMMISSIONER MacKINNON: And did the fepeal of
the.Yéuth Correction Act which formerly applied to the
District take away your jurisdiction-on youth parole
off;nées,_tod?

MR. diGENOVA: It dia for a while, and then the
Council passed something similar té it, called the Youth
Rehabilitation Act, which put back in pla&e something similar

to‘that, but not as quixotic and capricious.

pn
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COMMISSIONER MacKINNON: Thank you.
- CHAIRMAN WILKINS: Thank you very much.
Our next two witnesses are two judges from the

5th Circuit,.Judge Robert M. Hill, who is a member of the

'5th Circuit Court of Appeals, and Judge George P. Kazen,

who ié a United Sta#es District'Judge.for the Southern
District of Texas.

JUDGE HILL: Good morning. I am Judge Hill.
Let me refer to Judée Kazen,~but'first give you a little
historical background on Judge Kazen.

He sits in Laredo, Texas, a borderlcity to the
Republic of-Mexico. Essentially all of his docket is
criminal'in nature, nearly lOO pércent. And he and I were
having breakfast this morning, and he has disposed of over
400 criminai cases this year and has sentenced, I aséume,
a aeféndant in each -one of those casese. So I will defer
to Jﬁdge-Kazen at thié time. |

JUbGE KAZEN: Thank you very much for the
opportunity to speak here, and I hope oﬁr paﬁef has arrived
or will.arrive in due course, as T know our time is limited.

We very much appreciate your willingnesé to listen

to all points of view. I can only say "Amen" to at least
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part of what the last speaker said. I think anyone who

;looks'at your work, even if he had never been involved in

the criminal justice system at all, even if he had never

thought about it at all before, could realize what éssentially

|| an impossible task you have been given.

And I don't know what the answer is. I would

simply say that we are deeply troubled by the present product.

And I know much of what I will say here, briefly, yéu have
heard before, and I gather from Judge Breyer would be criticisny

or observations that many others have made. And I appreciate

. what he says, that this is just the rough block of granite.

But we are deeply ﬁroubled by the methodology

' in the present guidelinés. We find that this partiéular

' approach attempts to quantify and put numerical values on

things that simply_cannot‘be quantified. It tries to take
something as_infinitely varied as human life itself and
reduce it to a simple mathematical formula, the result,
we think, is an.arbitrary, veryirigidl éxt;eﬁely complex,
meChanical system.

Many of our colleagues( in trying to work these
guidelines, have fodnd #hat in.mény, many caSeé the resulting

Sentence would be quite severe, more severe than now. We

S
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simply raise the question of fairness of that.

We raise thé question of prison space.  They
are not only severe compared to what is happening today,
but‘if you take away parole, they are then at least’doubly
severe. And while perhaps in an ideal world, we .shouldn't
link it, the question is where are we going to put»these

people., We are led to believe that the Bureau of Prisons

'Say we are at capacity or over capacity now. I think that

is a;problem.

In our State of Texas, all the politicians

jclamér for everyone to be in jail for long periods of timesy
;juries award sentences of 60, 70 years, 1000 ye&rs, ZOOQ'
%yearé, but nobody will vote the taxés to héve the prisons.
'They go in one door, and the Federal Jjudges essenﬁially

‘put them out the back door because of overcrowding.

We are especially concerned with_the whole method
Of reaching the sentence. We have raiéed technical
objections that Irwon't béther with here today. Frankly,
We don't understand the calculation én multiple coﬁnts
thaﬁisay you take them and add them up and go back-to thg
startiﬁg point. There}are areas where the.séquencés don't

seem to work. The judge is at a certain sequence in the
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process, and then he is_féferred back to some earlier step
in the prOcesé. |

| But beyond all of that, it is an approach that
.we_find very unrealistic and unnaturalf Yes, when I sentence
somebody, sureAI.consider his criminal record, I consider
whethe# I think he is remorseful or not, whether or not
he_has_coopefated.and to what extent; yes, I consider
whethe; he wés a large or a small figure in the conspiracy;
YGS:.I:consiaér whether he used any particular skill and
ithat sort of thing. But I don't try to mechanically consider
those jn a Iockstepjlseqﬁential method where I am making

Corle -

idiscrete'fihdings at each step and addinq and subtracting

;and mﬁltiplying as I.go along. And I think there are two ..
Very serious problems with that. One is it simply opens
Pandora's box as far as.the whole cohcept of making the
sentencing a mini-trial, making it a véry cumbersome proceed-
ing where every single step is a battleground over the
Vfactual-findingé, and therefore every step is a potential
appeal.

Beyond that, I think, is fhe question of what
we are trying to do with the crimiﬁal justice éystem, What»

is the perception. Apparently, What we are. trying to
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remedy is a perception that the system is not-consistént,
that it is not uniform enough, that it is disparate. But:
I think we can't substitute'by putting in a sqlution that
is worse tﬁan’the problem.

When I sentence somebody, there are often very

||many defendants there -- six or eight or ten at a time.

They afe there, their lawyers are there,.the law enforcement
officers are there,‘the public is there, the preés is there.
And what they are intefested in is what am I doing with
that particulér-défendant, what is he telling me, what am

;I felling him, what analysis am I making; what reasons am

iI giving for what I am doing. Noquy in that room knows
;;r.cares how a judge in_Connecticut'or Utah or AriZoﬁa or'
jsomewhere else would handle a hypoﬁhetical similar person(
Even the criminal element, if you want to look at that,

in that region where I am from, they want to know what I

am doing, how do I apply justice in that court.

And I think there isré real danger inisubstituting
that sort of proceés and that sort of perceptionvwith the
Pe€rception that thevjudge 1s sitting there with his scratch
pad aﬁd_his calculqtOr

and is simply leafing through one

table or another and adding and subtracting and multiplying
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with ﬁis calculator, tailying up much in the sense of a
clerk or a quiz show host, he is running up a tote bbard,
and up pops the séntence,

I think we cannot allow that.to happen. That
is unnatural, and it is, as I say, a cure worse than the
problem.

We are troubled somewhat by the concept of the
modifie@ real offénse situation. ‘We think that is obviously

better than the pure charge of conviction method, for all

: the reasons you have stated. But we are troubled for reasons

; that T have stated in the paper.

Some of the examples that the Commission gives

. seem to us not to make a whole lot of sense. The idea
' that if a man has robbed three banks, and he is indicfed'f”

- for those, but he pleads out to one, that somehow you

disregard the other two; the cocaine dealer who has got
unlawful weapons in his home is nqt related -- we find that
troublesome.

Our point is not necessarily -- We'feally dén't
care~whether~y0u_add those in ﬁo thé calculation of the
baée offense value or not, but we think it must be clear

Somehow that the jduge can look at the real facts and the
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total picture, and weé ask you to keep in mind the provisions

of Section 3661 that says no limitation shall be placed

-on the type of information concerning the background, characten

or conduct which the court may consider in imposing the
sentence;

We  think plea bargaining is essenfial. We believé
that whether one likes it or not, whether one philoséphical%y'

believes it is a good idea or not, the criminal justiceA ~"

‘system simply cannot exist without plea bargaining. If

pléa-bargaining were taken away or dfastically limited,

'the system would collapse ffom.its own weight. If a flexible
 system of plea bargaining is hot allowed from the very outset,

as sure as dammed up water will seek an outlet somewhere,

there will be some kind of disparate, wildly unjusf plea
bargaining somewhere along the line. We gave you‘the
illustration, I attached a newspaper article to our paper
ten years ago, of an inéidént that happened in our district
where ;he particular court bottled up the casés, refpsed |
té plea bargain, announced everybody was getting sentences
tp serve. He acquired something like 300 jury cases on

his docket. An outside judge was sent in to simply

wholesale-discharge all of them in two or three days. That
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ié not a gooa solution, but thét's the kind of thing that
happehs if unnatural restrictions are placed on plea
bargaining.

.We think the present system allows a reasonable
system of checks and balances between the cburt ahd the prose-
cuﬁor and_the defense lawyer. We think if this Commissioﬁ
is concerned with plea bargaining somehow‘overcominq the
system that then the coﬁrt could:be and shéuld_be directed

-- the parties, rather --- should be in the first instance

required to state why thHey are making that particular plea
ébargain, and give the court the oppbrtunity to accept it

or reject it.

We mourn thevappafent death of probation. We
don't think the Congress contemplated that. We think that
over the years we have éccumulafed'a very professional,
very well—trained group of officers, very dédicated to the
system.' We hage developed very éareful techniques, community
treatment cdhfinement, community:ser&ices, reétitutioﬁ,
home curfews, all that sort of pahoply of deviées that
essentially would‘go doﬁn the drain under this systém. It

is very difficult for us to figure out who would ever be

'eligible for probation under this system.




10

11

12

13

14

15

16

17

18

19

20

21

22

MILLER REPORTING CO.. INC.

507 C Street. N.E.
Washington. D.C. 20002
(202) 546-666&

356

And we do not think ——'and I have éreacheduto
anyone=who would ever listen to me -- I do ndt-think probation
is a'siap.on the wrist, I do not think probation is a cop-".
out. I think probation is aﬁ alternate kind of sentencé
very Qell—suitable to many kinds of cases. And-I think the -
Congress has stated that a%l exéépt claés A and B felonies
could be eligible for probation;:that it is in effect a différe
kind of sentencing. The CQmmisSion has been told to do some-
thing that minimizeés overcfowdiné, and we have been told
to'give careful eValﬁation to certain factors.that might.
lead to a sentence of probation. And,We think that that
‘whole struéture should not be abandoned.

We agree to a large extent, I éuppose, with Judge

Breyer. We think that this is a revolutionary concept. We

think that the American tradition has generally been to

be“modetate even when we are being revolutionary. We think
that it is extremely impoftant for the Comﬁission to walk
before we run. I don't think it iis reélisti; to try to

go from no system at all to a theoretically perfect sysfem
overnight. The Comimssion.is going to remain in effect.

As Judge'Breyer said, the Commission can gather data, can
gather information, can continue to shape and mold. We

‘must come up with a'system not only that the Bench and .

nt
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"Bar understand, but a system that the Bench and Bar believe

that, at least as the last gentleman said, it is very difficulf

for us to sit here and'throw out ideas without the.breadth

the offense characteristics. While I agree with Judge
" Breyer that that could use some fine;tuning as far aé‘exaéﬁﬁy’
- how the categories are structured, and we find some unfealigﬁi?3

 aspect of trying to put a precise number on the difference

_tuning, we think that the effort to put weights, the effort

© 357

in, If we in effect create a judicial form of prohibition,
it will be a law on the books, but it will be honored largely
in the breach.

Our suggestion would be to consider a situation

of study that you ladies and gentlemen have had, but we are

not as nearly troubled about the effort to put numbers on

between a serious injury and a severe injury and an

extreme injury, and that sort of thing, but with some fine-

to structure and define and categorize'the offenseé is

no probiem, and the effor£ to pﬁt some kiha of-weight

vaiue on there. Our difficulty is the_effort to try to put
Numerical values on all the things that go into the personal
aspécts, particularly uﬁdér éhapter IIi..

We would urge the Commission to consider in that
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area true guidelines; which_we don't see that these are.

We don't think £hese are guidelines at all. We think this

is én effort to mechaﬁically aﬁd ariéhmetically'feach a system|
But we would at least ask you to consider a.situatioﬁ where-
the court first decides what exactly is thé offense that

this individual has committed, look up the value nﬁmber on

it, and find at that point that that offense generally
carries'a cértain suégested_raﬁge of sentencing. Then the

court would be told,. through guidelines, to consider all

of the range of factors mentioned in Chapter III plus the
'ones that the Commission has so far not passed on ——vage;‘

 work record and so forth,

.fhgmﬁpurt would then be told that it must
articulate which of those factors apply and whether they
are aggravating or mitigating factors and therefore whether
the sentence is within the guidelinesvor above or below.

I think that at least is a start. I think that

is a system that will work. I think that is a system that

the judges and the Bar and the public will accept. And
it would be, I think, no service at all to send back to the
Congress a system that we all know is unrealistic, we all

know nobody can follow, we all know will not work, but say,
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"This is,what somebody thinks you intended to do, and [fe}
this is what we are going to fun up the flagpole.”

We think that the mere fact that there isbno
mere parole, that theréfofe there is truth in Sentencingf

that fact that a judge must and now should state, as he

should be doiﬁg anyway, with ﬁarticularity why he is

sentencing a particular person the way he is sentencing
him; and the fact that appeals are allowed -- those three
things themselves are a major step forward.

- And we think

the sort of approach that we are suggesting here would be

|| @as good and as realistic a system as the Commission could

‘ possibly promulgate the first time up at bat.

| We thank you again for the opportunity to be here
today. We thank you forvlistening to ps; and we look forward
to the'second draft. |
Thank you very much.
CHAIRMAN WILKINS: Thank you very much.
I kpow the Commission appreciétes not only the
thoughtful comﬁents_today; but as I reported back after

visiting Corpus Christi with you and other judges, the

great amount of attention and work that you have put

‘into this. It is most helpful to us. In fact, I'd like
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to be able‘to call ﬁpoh you in the next few mpnths as we
come oU£ with another draft that I think ie moving,,as we
heve been doing over the past few months, moving more in
this direction as we realize the need for flexibility, the
need‘to maintain discretion, and yet stay within this.somewhat
restricted mendate froﬁ the Congress. We appreciate it very
much.

Let me ask any of the Commiséibnefs if yoﬁ have
any questions? |

| Commissioner MacKinnon?

COMMISSIONER MacKINNON: Judge, first of all,
iI think that you described to me the ideal 5ystemi and to
'me, I think‘if you'get through and start working with this,
you'd come pretty ciose to doing what we are trying to do
here. Bet you have come up with some.quantification objection.
And my question is,'ddn't you quantify in eVery case? You
have got to get down to certain mochs, in the last
analysis. But 1 suppose you waﬁt to reach it as an end fesult.
and not figure the ingfediénts in there. That's theronly
difference I see. |

JﬁDGE'KAZEN; ies, sir, because I don't -- and

maybe it's not a realistic distinction, but I.think it is --
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1 I think that it is not reaiistic to pretend that I cah take
| ‘ 2 eVery, single one of those factors’ and Amake a discrete judgment
| 3 numerically and weigh precisely how much that factor affects
4 it, standing.alone. I don't think that}s how.the.mind works.
5 1z don't think that's how the system comes out.
6 And aé I said, there are two things yrong.with
7 that. One 1is that if you are out there, there is no Way
8 you caﬁ figure a.sentence in advance. I mean, you caﬁ look
9 | at the-pre—sentengerreport, you can haVe éome ideé of what
10 ; you think, but you afe going to go out tﬁefe, and then the
; ‘ II{% battle begins. _And if the defendant‘realizes that every,
,;single Qtep~alonq the way is a numericél facto:mtﬁatrbumps
13 |l or Ioweré-the sentence, then eVery, single ste§ along théms
14 way is a poiht of contention. It is a.pOint of contgption
15 || a @a mini-trial, whether we like it or not. It is probably
16 || 90ing to require some sort of evidence some sért of discrete
17 | findiné on that particular issue, and then that:is going
18 || to be grouﬁds for appeal. |

19 : And I also don't think -- no, I don't do it that

%); way. I don't say, "Well, you've got so much up for £his
. ' 21 || factor, so much down for this factor, so much up for this

| 22 féctbr, so much down for this factor."

‘ | | |

MILLER REPORTING CO.. INC.
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Washingron, D.C. 20002

{202) 546-6666




10

N

12

13

14

15
16
1%
1
19
20
21

22

MILLER REPORTING CO.. INC.

507 C Streer. N.L.
Washington. D.C. - 20002
1202) 546-6666

it all and the sum total.

' the Honorable Gerald Heaney, who sits on the 8th Circuit

were to adopt the guidelines in their present form.

363

COMMISSIONER MacKINNON: No, but you evaluate.

JUDGE KAZEN: Yes, y€s.
COMMISSIONER MacKINNON: That's all I have.
I apprgciate your coming down and-I appreciate your help.
| JUDGE KAZEN: Thank you. We'd be happy to keep
in touéh, and we look forward to ?our next product.
| CHAIRMAN WILKINS: Thank you very much.

We'll hear from the 8th Circuit at this time,

Court of Appéals, alohg with Judge Donald O'Brien, who is

the Chiéf Judge of the N@g&ﬁérﬁ,’ayt;ict of Iowa.:
| Gehtlemen, good mb@ﬁiﬁg,
JUDGE HEANEY: Good morning. I, too, welcome
Fhevopportunity to appear before the Commission aﬁd to comment
on the preliminary draft that you have prepared.
Before making these comments, however, I would
like to make our basic point, and that is that the judgeé

of the 8th Circuit--what I have said has been circulated

to»them -— believe that it would be a grave mistake if you

CHAIRMAN WILKINS: We agree with that.
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JUbGE HEANEX; Well, the system fhat you prépose.
And I'll get into that in some more detail. |
- I think there are two alternatives. One is as
an initial step, to adobt thé Minnesota system, and the second
would be to adopt a system similaiito what Judge Kazen

has outlined to us this morning, that I think has a good

- dea1 of merit.

We feel that the,guidelines as proposed raise

serious Constitutional questioﬁs, are extremely complex,
- will add considerably to the work of the already overburdened
; District Court judges, will multiply the number of appeals,

- and will not eliminate disparities. 1In fact, in our judgment,;

they will create more disparities ﬁhan-they will eliminate.
.Now, I think it is important at the outset that

we also realize that the Comprehengive Crime Control Act

of 1984 makes-very significant changes to the whole sentencing

process, and as the other;speakefs have poiﬁted out, that

the judges'are now going to be imposing real seﬁtences.

They are no longer going to be able to sentence é‘persom:

to 15 years with ithe knowledge thaf they are only going to

service 6. Tﬁeyvare going to be imposing a real sentenée}

They ‘are no longer going to be protected by the .Parole
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Al

Commission. Persons aren't going to.bé released_early,_and
so fhe judges know now that what they give is what £he person
Jets. |

We also have to .keep in mind that the Congress
itéelf has moﬁed towards establishing mandatory minimum
sentences for a number of;crimes,.and eisewhere in tﬁe
statute hasiindicated certain other crimes where the.
senfence imposed should be at orAﬁear t#e statutory
maximuﬁ. |

Now, these changes in and of themselves will

" require a lot of time and labor to understand and to
 implement. - We are going to have problems with the public

i who are used to seeing particular types of offenders sentenced|

to 15 years who are now obviously going to have to be given

- much shorter sentences, and we are going to have a problem

explainiqg that to the public and even to the lawyers
Who are involved in the process.

As has been pointed out, we ¢an move slowly on
this. The first guidelines needlnot‘be the most complex
ones, because we have the years ahead of us to make those
changes.

Now, we recognize that the Minneéota model gives
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very great discretion to the prosecutors. The Minnesota
CommiSsion re§ognizes that. .And while we have some reservé—
tions with respect to that, we feei it probably would be
better as a first step than to go inté the guidelines as
you'nOW'haVe them drawn. -

| Now,'I.reaiize that they are preliminary. Bﬁt
what we have'done is to ask the probatipn officers of our
four pusiest courts to prepare an analysis for us as to.what

Would happen if persons were sentenced pursuant to these

And we did so knowing that your numbers aren't

final, but just as you had to have a point to start, we had
- to have a point to start. And I am going to file these with

%the Commission so that you and your: staff will have an

opportunity to analyze them, and I would greatly appreciate
it if your version of the sentences that would be called

for under the guidelines are consistent with those that

our probatiohaofficers have, because I am fully convinced
fhat.when;jou come out with your next araft of tﬁe guidelines,
thé£'if you circulate that draft to the mostbexperienced
district court judges in the country énd to the most

experienced probation officers, and ask them to analyze them,

that you will find that you have as much disparity'éS'you
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' have at the present time, simply because there is so much

room for individual judgment -- did the person have a gun

'if the district court judges are going to rely on the pre-

366

or didn't he; did he have it in his pocket or was he holding
it in his hand; was the gun loaded or wasn't- it loaded. You
can go down through every one of thesé factqrs -- psychological
harﬁ, whatever -- and the judge, if he is going to do his
Job, is going to have to examine them Very'carefully, and
what his ultimate fihdiné is may br may notrbe consistent
with what another judge would ‘do under the same circumsﬁances.
'Number two, wé are convinced that very few
peréqns will be eliqiblejfor probation. I am going to speak
ththat a iittle later on.
Now, the_fact;findinq responsibilities of the

probation officers will be dramatically increased because

sentence reports, and if the probation officers kpow that
their report is;going-to be the final basis for a determinate
timg'in prison, all of them have told me that we are just
going to have to do an even better job than we have been
doing up to this point. It is going to take us hbre time,
and we aren't going to have the personnel to do fhe supervisior

job that we are called upon to do.

1
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It is our view also that the judges will have
to devote substantially more time to the Senéencing process,
notwithstahding the fact that their judgmental role in that

process will be diminished, and the number of guilty pleas

-will decline signifiéantly unless we are going to permit

the plea bargaining pfocess to override the guidelines. And
I want to talk aout that a little bit more. And of course,
there are going to be numerous appeals.

On the basis of the Minnesota experience, we estima

- that in our Circuit, we'll get somewhere about 250 additional

appeals per year from persons who are dissatisfied with the -

sentence or from the government that-~had been dissatisfied -

- with it,

Now, first of all with respect to the length
of the. sentence. As I say, we asked the chief probation

officers to review the guidelines and to take actual cases

" where people had actually been sentenced and to go through'

that and work with their chief judge and attempt to come
up with the sentence that they felt would be proper.

‘Now, the study that we made in four States reviewed

"100 cases including 76 in which a term of imprisonment was

imposed. The total number of months to be served in those

te
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cases was 1,734 months. Now, using exactly the same cases,

our probation officers come up .with those persons would be

required to serve 5,640 months under the guidelines}. This

represents an incresae of 225'percent, or an average increase
of about 40 months for each person sentenced.

Now, it may well bé that yéu Belieye that you
are refiecting Congress' intent fhat perséns convicted of
crimes, particularly those that are drug-related and that

involve violence, be sent to prison for longer periods

-of time. Perhaps you are correct on that. But even if you .

crimes, we found that the average sentence

- Was substantially increased.

We are éubmittihg the separate appendixes that

your staff and you can review carefully.

Now, in that'line, I;d like to make another poiﬁt.
If you could just turn fo page 8 of my remarks you will see
in there the last page of a pre—seﬁtence report, the full
rebqrt of which is set'forthiiﬁ the material that-I'am_
furnishing to you. And you will notice on that report

that this person was convicted of bank robbery; he was

sentenced to 15 years on Count l; to 5 yéras on Count 2,

which was a conspiracy count which was to run consecutively,
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andACount 2 was to be withouf pafble. And so he_probably

would have served about 36 months under the present guidelines

if it had not been for the longer sentence. But because

the judge's sentence was longer, he probably would wind

‘Up serving about seven years, about that length of time.

Now, as our chief probation officer for this

' District has computed it, he would wind up serving 258 to

322'mon£hs.

The significant thing about this, and what bothers

us a great deal and bothers me particularly, is that the

- base offensefvalue is 36. Yet, because he had a gun, you
?add 60 points. Now, the anomale of thé£ is that you have
:tO prove the base offense, which only has sanction units

- of 36, beyond(a reasonable doubt, and you only have to prove

that he carried a gun by a preponderance of the evidence,

and yet the penalty for carrying the gun is almost twice

that for the base offense. And that is true as you go down

the line. The .computed the psyghological harm to the

victim at 24 here, which is almost equal to the value of

the'basé offense, but yet it only needs to be proved by a
p¥eponderance of the evidence. Ahd then the sanction

units are sovgreat for the conduct that was involved in
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1 | the offense; obviously, the big fight in every sentencing
". o 2 || Procedure is not going to be whether he committed the
3 || base offense -- he probably has plead guilty to that -- the

4 main fight is going to be on the pdints that really make

5| a aifference. .And I think that you are either going to have
-6 to @o one;of two things. You are eifher going to have to

7 have;many:hearings and a large numbe; of cases, or we are

8 going to ﬁave to do as several of the district attorneys

9 that I have heard testify here over ﬁhe last few days have
10 | éaid, and that is that yéu permit the plea bargain to override
11 % the guidelines.

| | Now, I don't know which of those two élternétives
13 || would be the worst. I think.that our judges, Qith a few

14 ; exceptions, will resiét mightily any effort which will

15 || take them out of the plea bargaining process. Judges

16 like Judge Eisele from the Eastern District of Arkansas,
17 one of our most distinguished Disfridt Court judges, I think
18 it would ﬁaVe tb be a direct Act of Congress before he
T3S1 19 would agree to participate in any process in‘which the
20 prosecutor and the defense counsel would prepare a statemént
‘ 21 || of facts that the prosecutor said that he could prove

22 by a preponderance of the evidence, listing the factors

MILLER REPORTING CO...INC.
© 307 C Streer, NLE.

Washington. D.C. 20002,
{202) 546-6666
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that would be impértant‘in the ultimate decisionmaking
process and then éive him no opportunity to either accept
vor feject that‘or examine intéithe truthfulness of the
factual statement. that had been developéd by the prosecutor
and the defendant.

CHAIRMAN WILKINS: Let me just say, Judge, I

‘don't mean to interrupt you, but there is no thought doiﬁg

that by anyone.

JUDGE HEANEY: Well, if that is true, then that

will be wonderful. But I sat here, and I heard the last
QwitneSS, the United States District Attorney, the witness
;before—lastf testify at great length that we've got to take

away the discretion of the District Court judges, but don't

limit my discretion to enter into a plea bargain. And I
hea?d two or three other United Statestistrict Attorneys
say substantially the same thing, that the system isn't
going to work.

And T think it Qould be a grave mistake if we
permitted prosecutors and defense attorneys to "cook the
books" -- the term that we use in Minnesota is "swallow
the gunﬁ. And in cése after case after case, that's precisely

what you do, because if you have a notation in there that
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there was a gun used, then the piea can't be accepted. Sé,
théy "cook the books" and "swallow the gun", and they brihg
it into the judge, and the busy judges mdre often than not
will acept the plea. Now, somekof our jddges may be willing
to do that, but a majority of them at-least have indicated
to me that under no circumstanqes are they pfepared to accept
that as an alternative. N |
CHAiRMAN WILKINS: And we do not advocate that.
JUDGE HEANEY: Well, that's good.

COMMISSIONEE BREYER: I don't think the U.S. Attorneys

- have. I think everyone has always spoken on the assumption
| that the judge would control the &écisionvabout'whether or

' not to accept the plea.

JUDGE HEANEY: Well, I think i must have been
listening wrong over the last --
COMMISSIONER MacKINNON: And the other thing is,
Judge; that we are going to_deal with that, too, period.
| JUDGE HEANEY: Well, that wéuld beghelpful. But
if you deal with it, then we are faced with the other problem,
and £hat is —--
| - COMMISSIONER MacKINNON: You won't have any problem

With it when we deal with it.
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- been made in the United States.
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JUDGE HEANEY: Then we are going to have the other

problem of the evidentiary hearings, or they have been referre(

to- as the "mini—t:ials".

COMMISSIONER MacKINNON: And that may be eliminated

too. |

JUDGE HEANEY: Well, I hope so.

I'd like to talk now a little bit about probation.

And I want to call to your attention particularly the most

comprehensive study on the results of probation that has

This is a l6-year study

made by the Eastern District of Arkansas by Judge Eisele.
; He has kept a record over the entire period of time of every

- person in that court who has been placed on probation and

what that individual's record has been after he has been
released.

And I quote from you, just from page 57, that
"Over the l6-year period the average violation rate was
2.7'f6r propationers, 9.8 for parolees, and 36.3 fdr
mandatory releasees.

So if there is‘anything that all of our judges
agree with whole-heartedly, it is that we shoula nof destroy

the system of probation, because not only do these statistics

y
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‘that persons'who'are accused of this and this kind of
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indicate that probation has worked, but the testimony of
the chief probation officer presented to this committee of

the United States, which I have read, also indicates that

While their experience hasn't been as good as it is in

Arkansas, that generally the experience has been helpful.

Now,. I listened to Judge Breyer's question the
other day,.as to just exactly how we are going to do this.
And I think the first stép iﬁ this prbcess WOuld be to
compile yoﬁr own complete stétistics*with réspect to

probationers, where it has been successful, where it hasn't

ébeen successful, and then write your guidelines

}consistent'witn that experience. And you may even say

crime- should not be placed on probation, or sﬁould ordinarily
not be placed on probation, ér defihe your characteristics..
But for goodness sake, don't disregard_the years of favorable
experience that we bave had with respect to probation.

Now, we can argue, and we heara the Chief of
Police testify yesterday, as to whether the granting of

probation encourages other persons to engage in crime,

~and I suppose that we could have reams and reams and reams

of statistics one way and another on that, and I don't know.
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as we are ever going to agree on an answer to it. And I

'would only say that Congress has not indicated that

that probation has failed, that it should be ended,
think that we should do our very best to retain the

of probation in those types of situations where all

it feels
and I

alternativ

of the

10

1Y

13
14
15
16
17
18
19
20

(] | 2]
22

o _

. MILLER REPORTING CO.. INC.
507 C Strcer, NLE.

Washington. D.C. 20002
{202) 546-6666

? simple as poséible.

~evidence indicates that it has worked well.

Now, I think that' I have covered almost everything

that I intended to cover and.would simply close by stating

that our recommendations are that YOu take your time adopting |

" the guidelihes, that when you do adopt them, keep them as

We would prefer an offense of conviction

- model; if not, a model similar to that suggested by Judge

' Kazen, I am sure would be our next alternative.

I think that you should consider that the guidelin

' should be as broad and géneral as possible, and that we should

recqgnizé that probation has worked wéll and that you give
very careful consideration tq the whole guilty p}ea process,
and I have happy to have yoq# assu£ances:§n-that.

Now, theré are a nﬁmber of questions that you
have asked. We_have answered those, and they are in the
data éhat we have provided. .

I guess there is one other point

that I wanted to talk about, and that is this business of

1%
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the overcrowding of prisons.

All of us who are on the Bench have sat on cases

'in which prison conditions have been the issue, and our

Circuit as well as many others have held that prison

conditions are unconstitutional in a number of municipal

and State prisons. And I think that an individual judge

When he is sentencing the person before him will ordinarily

not consider what the populations of the prisons of the United

| States are. And the only exXception to that would be if we

knew that this person were going to be sent to an unconstitu-

- tiomnal prisoh setting. That certainly would influence our

Ethinkinq.

But your role is a different role. You ha&e been
asked by the Congress really, in effect, to fix the length
of sentences. You are not sentencing an individual defendant
to a particular prison. You are asked to fix the sentences,
and the level at which you.fix those sentences is going ﬁp
determine the prison populatioﬁ; .And i don't believe that
you.can anticipate that Congress is going to necessarily
meet the needs fér prisons in aannce of legislation on
their part.

CHAIRMAN WILKINS: - Thank you very much,
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Judge.

Yes, sir?

jUDGEEO'BRIEN: Mr. Chairman, I know you are runnin
behind, but first of all, I did give you a prepared
statement, and I'd éppreciate it if you'd read that. I put
a lot of thought into it.

. But I have been listening for the last couple
days, and there‘arela couple things I'a like to addréss
quickly, if 1 couid;

CHAIRMAN :WILKINS: Yes, sir.

JUDGE O'BRIEN: Judge MacKinnon said yesterday

. that this is a pretéygtight statute that we've been handed.

 And I'd admit that it"s pretty tight. Section 994 entitled

"Duties" 1is certainly.fairly tight.

Judge, 994 is so tight that it may bé impossible..
I took the:liberty.—— and I hope you won't mind -- of
checking a;l_you folks out, because I don't go anyplace
unless i know where I'm going, énd I've read your stuff,
and I've talked --

COMMISSIONER MacKINNON: You noticed that I came

~from Sioux City, didn't you?

JUDGE O'BRIEN: Yes, sir.

g
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COMMISSIONER BREYER: I hope you've read a lot

about airline deregulation.

JUDGE O'BRIEN: I have. And I found out on
Judge MacKinnon, théy say to me that? "He's a very resolute
fellow, a tough s.0.B.," and so fo;th.
COMMISSIONER:MacKINNON: That was.just when
We were playing iowa. |
JUDGE Q'BRIEN: wWhat I want to say is this. My
perception.of you is, after listening for two days here?

that you are not so tough that you'd March into the

| Valley of Death with the 600. And they also said that
you wouldr't be gungho to limit judges' prerogatives. . And

I don't think you are, either.

‘But now, 994 in this tough code section that
you are talking about --—

COMMISSIONER MacKINNON: Judge, let me interrupt

you just a minute.

JUDGE O'BRIEN: Yes.
COMMISSIONER MacKINNON: You are absolutely right.

And I often cite the circumstance when I was U.S. Attorney,

and we had a bank robbery case. Judge Nordby gave'him

"25 years. Within three weeks, we had another case
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of bank rbbbery that was handled, and the judge gave

- straight probation. And I thought both sentences were

perfect.

JUDGE,QEBRIEN: a1l right. Listen to this for
just a minute, wi}l you, Judge?

COMMISSIONER MacKINNON: Yes.

JUDGE O'BRIEN: Nine ninety-four, "Duties of the

Commissioner" -- the only?way that comes ahead.of 995,

‘which is the powers, is because it's got a lower number.

No one will say‘that it's soft if this Commission follows

995 (a) (20) beforefyou completely carry out your duties

under 994,
-N5W7v995(a)(20) says "make recommendations to
Congréss concerning modification or enactment of statutes".
They are even asking you to give them some new statﬁtes.,
Sb I don;t think that you've got to worry about
how tough it is. You said yesterday - |
. coMMlssleER MacKINNON: .Judge, it's a fine

point of legislative interpretation that the statement

‘that is later in the statute sometimes overrides the former

statement.

JUDGE O'BRIEN: Well, I'll bet you've ruled
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differently, or you should have if you haven't.

COMMISSIONER MacKiNNON: Wéll,-fhat's what you
were érguing.
.. JUDGE O'BRIEN: No. I understaﬁd. Bu£ let me
Just say to you, you said yesterday wefve got a §roblem,A
and we can't duck it. Nobody wants you to duck it. But
You don't havé to perfect Chapter 994 before you ever taste
995. |
:COMMISSIONER MacKINNON: We've got to take them
all togefher.
| JUDGE O'BRIEN: An@.one other thing. Politics
is the art of the pOSsibleq> Tﬁe Senators and the Representa—L
ti&és, they couidn't get a perfect bill. Two titans from
the'Senate.met late in the legislative hours and compromised.
Neither one of them liked what they were doing. Maybe they:
both went éutside and held their néses; I don't know for
sure; But they both knew it wésn't perfect; It's not
paft of the Constitutibn.
| This Commission is not going to be shirking your
mandate if you tell them so, or at least invoke 995 (a) (20)
and make recommendations with some modifications.

- Thank you, and I'm sorry I held yoﬁ up.
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COMMISSIONEk MacKINNoﬁ: Judge,.the final voté~_
in the Senate was 99—t§-1.

JUDGE O'BRIEN: I understand. It was late at
night. One quy said, "I'm not going'for'this at all unless
YOu go for this." It was a big trade.

COMMISSIONEﬁ MacKINNON: I se;ved on the Hill,
and I know what you are talking abdﬁt.

JUDGE O'BRIEN: That's right;

Mrf Chairman, can I say one otherjthing?

CHAIRMAN WILKINS: Yes. Take your time.

JUDGE O'BRIEN: All right. I am an old U.S.

Attorney; 25 years ago, I was a U.S. Attorney, one of the

.yoqngest in the United States. And I was rough_and tumble,

and I had good luck, aﬁd I won a lot of cases fof the
government. And I am not bragging about thaf, but I have
to say that so you'll know Where I'm coming from.

I've been sitting here ﬁor two days, and éll the

prosecutors have been in here, and man, they are tough

prosecutors. I have a problem with it, and I'll tell you

what it is. I used to try anybody that came, all comers,

and when it was all over, I didn't really give a damn what

-the sentence was. That wasnft‘my problem. I had convicted
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Somebbay,'I had done a good job. If the judge -- and they
weren't -- but if they got loony and let them go, that
wasn't my problem. I notice all these prosecutors coming
in here, and they are saying, "Boy, it's bad néws.ﬁ

Now, let me tell you, in the'Hoﬁse of Representa-
tiVes report -- and the citation is in my preparediremérks --
Cdngressmaﬁycényers says this -- and I think-fhis is important
- "Since discfetion and the cause of ahy reéultanﬁ disparity
is currently divided amopg the court, the prbsecutdrs, the

police and the Parole Commission, any curtailment of the

' discretion of one sector through guidelines will merely

'increaée the power of the others without really addressing

disparity.h

Now, what is happening is that the Parole
Commission iS'G?ne. The courts are cut back. The police
situation is a c0nsFant. So who is filling all this hole
thattused to be part of the parole aﬁd part‘qf the judges?
It's;goihg to be the .U.S. Attornéys have ste?ped iﬁ and all
this‘discretion.

I want to tell you that as a U.S. Attorney it
was a fiefdomf'nNobody ever called me up from Washington

and said, hey, you've got to do this or you've got to
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do that,'agd if they dié, I wouldn't have dbne«if an?wé&.
Evéry U.S.-Attorney is just alliby himself, and there méy
be ‘as much disparity in U.S. Attorneys as there are |
judges. |

| But if you think about it, the péople who come
in and who are going to be handling these pleas in lotsfof
lots of "instances, ydung‘lawyers less than five years out
of law school, they are going to be coming in there, and
they are going to be talking about this discretion that the

judge used to have; they now have it. And I know I'm talking

' too long, but I'm going to tell you one quick story, and

- then I'll quit.

Judge last week, Mr. Baer, I got from your place
a letter, and it said, "Would you kindly comment on this?
In:l962, a bank robber was convicted and given 50 years.

He is still in jail. You recommended at that time as the

'prosecutor that he should not get parole. What do you

think about it now?"
I wrote back.and said, "What did the judge say?"

They wrote back and said, "The judge said he had

No comment."

Now, the judge was older than I was and wiser
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than i'was, but.I séid, "No comment."

Twenty-five years later, this fellow is still
in because I said dén't let him be out on parole. Now,
was I,smarter ﬁhen than I am now? Are these young U.S.
Attorneys, who are going to. be doing the same thing, are
they :smarter now than they will be 25 years from now?
I'ﬁ not so sure. I don't know that for sure.

I have beenla viéiéing jﬁdge. You go down to
the Deparfment of Justice, and you sit there for a week,

and they bring in all their new prosecutors, and you help

them, and you test them, and you try to get them to be better

 prosecutors. They are good kids -- but they are kids.

And those are the people thst'wé aré supposed to be giving
our discretion away to. |

One of the men céme in this morning and he said
the U.S. Attorney's certification ought to be enough. Now,

does he mean it ought to be enough that the judge has got

:tO buy it, or does he mean it ought ‘to be enough so they

don't have a hearing? I hope it's not that the judge would
héve to buy it.
I would ask the Chairman, and maybe you are the

only one on this Commission who has ever sentenced anybody,
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have you ever turned down a prosecutor who said to you, "This -

guy has really helped UYS. . 136 four other cases." I

“don't think you'vve ever turned anybody down on a deal like

that; I'd swear you haven't.

Now, just one 1ast-thing, if I could. This is

from one of our more distinguished judges in the 8th

Circuit, and here is what he safs. "The judge has always
exercised considerable digcretiénary pdwer. Sentencing

power in a judge is most éppropfiate because the judge is
an impartial tribﬁnal, not the advocate for cne side as is

The sentencing guidelines legislation

- inZ the proposed guidelines reduce the sentencing judge's

The converse side of this

- is that the prosecutor's power is expanded, because there

is little, if ahy, check on the prosecutor's traditional
powers arising from his choice of charges and plea
bargaining and ‘his power is further expanded by his right
to-cerﬁify one of three degrees;of cdoperation. Under
that power, he can grant or deny defense reducﬁion and
offense value up to 40.percent.. It looks to me like the

new law and the guidelines increase the prosecutor's

sehtencing power to about 90 percent and reduce the
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_judge‘s power to about 10 percent. I think that is funda-

mentally wrong." Judge Vieter, Chief Judge, DesMoines.

Now.I am going to quit, but I'd 1iké,to-ask you
if it would be all right -- I've got 'some thoughts on
Mr. Block's tougﬁ problem, and what do you do with probation,
and I've got some thoughts on Judge Breyer's problem of
What do ycu do, should we really wait, or are we missing
an opportunity. .But if it is okay, I am,gbing to wrife them
letters about that, and thank you. |

CHAIRMAN WILKINS: Thank you. We appreciate it:

' Veéry much, and I appreciate your comments.

You knpw, it was pointed out aﬁd suggested
-- (inaudible) -- upon a charge of sentencing, as I 
unaerstand it.

JUDGE HEANEY: Yes. In other words, our Minnesota
system is a simpler system from which-yéu could mbve to a
More complex one.

CHAIRMAN WILKINS: But ifvwe did that, that would
juSt~about give it all fo the prosecuting attorney, and
that's why we primarily have adjusted that concept.

 JUDGE HEANEY: |

It does give more discretion to

the prosecutor than will be given under your system. But
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I think you have to weiéh the two of them. And your system
really makes a “béan—counter" out of the judge, with the
cohduct and the conduct values precisely allocated. And

as I say,.he has either got one or two alternatives.u He

is either going to have to accept the version offered by
?he prosecutor, 6r he and his probation officer are going
to have to figure it out, présent it.to'the defendant, and .
if_thé defendant’is willing to apcept it, fine, if he isn'ﬁ,
then they%are going to have an evidentiary hearing. And

I think it is going to be terribly complicated, terribly

‘time-COnsuming; and I don't think it is going to work.

CHAIRMAN WILKINS: Do you have a question? Go
ahead, Judge Breyer.

- COMMISSIONER BREYER: Well, that's the real

‘trade-off. The trade-off is, on the one hand, as you move .

toward the charge offense, you give more and more power to

the prosecutor under a determinative sentencing system

to actually fix the sentence. But what you are gaining

from that is fewer evidentiary hearings.

But if there is a way to simplify the hearing

-PrOcess so that in fact there turn out not to be an enormous

number of éVidentiary hearings -- and the price of that is




10
| 11
| ‘ R
13

14

15

16

17

18

19

20

22

MILLER REPORTING CO.. INC.
307 C Street. N

\Washingron. D.C. 20062
(202) 546-6666

388

giving more discretion to the judge. &ou see, every silver
lining in this business comes.alonq with its ownlcloud. But
look -- a system that is mbdified real offense, let's
say,'which.gi&es more discretionary power to the judge will
avoid both the many evidentiary hearings that you fear and
Will also avoid giving the prosecutor the greater discretion
to fix the sentenée, which you also fear. Aﬁd the only price
of that one is tq{give more‘discretionary power to the judge,
which you like.‘ .

And so it seems to me that's where you should

" end up.

JUDGE HEANEY: 'But there is another factor in
there that I think that we have to also put in the soaleé,
and that is the importance that we are giving to the non-
charged -conduct which, in most of the examples that We have
developed, turns out to be more important in the ultimate
sentence than does the charged conduct.

And what we do in;the Mihnésota system is that
if the prosecutor wants a 1ong sentence, he 1is going to have
to charge it and prove it, or get a plea of guiltyﬁ And
in your system, what he can do is he can under-charge and

achieve the same result by a preponderance of the evidence
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on those factors --

COMMISSIONER BREYER: That's why you limit them

to a very few. Ifiyounlimit them to a very few and those

that aré specified, you minimize that problem.

JUDGE HEANEY: Well, it may be that you can do
it. I don't think ﬁhe first draft does it, because in all
bf-the examples that we had from the first-dfaft, the
associéted conduct tﬁrned out to be more'impértant,

significantly more important, than did the charged'conduct.

‘And that, it seems to me, is putting the cart before the

horse.

COMMISSIONER BREYER: That is correct.
CHAIRMAN WILKINS: Well, the numbers were very
tentative, as you point out. We did pick 60 months for a

dun, because there is a Federal statute that it is a mandatory

five-year sentence if you use a gun.

JUDGE HEANEY: Yes, I understand that.
CHAIRMAN WILKINS: So that was just something

basjc, because we don't have the research that we need yet.

But it is on the way, I hope.

But we don't believe -- and this is a struggle --

that the fellow who comes in the bank on videotape’with a
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sawed-off shotguh ought not be sanctioned for carrying that
shqtgun in that violent act. And we know it happens today,
because you plea down to uharmed bank robbery, or something
like thét.

JUDGE HEANEY: Well, I think that I would agree
with you, but then the question is should the‘proseéutor -=
if he charges that.he had a gun, then it goes up to:25
yearé. | |

CHAIRMAN WILKINS: Right.

JUDGE HEANEY: Under your guidelines here, he

. gets an additional 60 months for that, along with the
; other sanctions for the other conduct. And it adds up to

: be, as 1 say, about nine or ten times what the base value

of the offense is.
And that really bothers me. 1In other words,

for the proven offense, you get 36 sanction units; for the

‘unproven conduct, you get 235.

CHAIRMAN WILKINS: Well, again, if the numbers

were changed to what you would consider to be more realistic,

which I assure you is going to happen, would you have the

same concern? We are concerned about the process right now.

JUDGE HEANEY: Okay. If'the'numbers were more
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Yealistic, if therenwe;e'sufficient discretion £o élacejwortﬁy
people on ﬁrbbation, if we»také care of the gquilty plea:
process and then move towards a system, as Judge Kazen
has suggested, in terms of a value system, I would think
that you would get a good deal more support from the District
judges than you are gettipg at the present time.

CHAIRMAN WILKINS: Thank you. Let me ask Judge
Breyer to ask his stock-quéstion on probation, or should
¥ ask it? I'd like for you all to hear it and think~about
this issue, because it is very troublesome to us.

COMMISSIONER BREYER: Well, I finally got the -

memo I liked from Mr. Greacen, actually, at the ABA, in the

 testimony here. So I'1ll put this in the form of a legal

duestion.

Imagine you were me, as we fear we might be
testifying in the Senate, let's say, and this would be the
question I think we might get asked. What ybu are suggesting
is that as to every sentence, there be an.alternafive of

probation. Now, our basic job in writing guidelines, I take

it, is to take certain categories, like a bank robber who

has one conviction, and he has a gun, and tell the judges,

"Judge, this is the typical sentence for that —-- typical.
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This is what we think you should give." Now, that's what

'we're,éupposed‘to tell them, right? They can depart if

it is atypical, but, "Judge, this is the typical sentence."
So now, Senator Biden, let's say, reads what
we've done, he turns to the statute, and he says, "Hey,

look at a person who has a gun, and he has taken $50,000

from a bank, and he has one past conviction. I have before

me what the Commission is recommending. You are recommending
to the judge, 'Judge, put him in jail for ten years, or
don"t put him in jail ‘at all.'"

He says,="How can both be typical? I mean,

- you are not saying to put him in jail for one year, two

'years,‘three years. I could understand how you'd give

a broad range, but what I can't understand is how you give

@ Yange which says either a long prison sentence or no

prison seﬁtence, but not a shqrt prison sentence."

And then T would'go and fead the.statute, which
says, "If a éentence specified by the gﬁidelines includes
a term of'imprisonment,‘the'maximum.ofvthe range established
for such a term shall not exceed the minimum of that range
by mofe £hah 25 percent."

And I'd say, "Commissioner, you have recommended
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to the judges that for a_bank'robber with a gun who has a
record of one prior conviction, the judge shall either give
ten years or no years. It sounds to me as if that is greatér

than 25 percent. Anyway, it sounds to me as if it is a

little screwy, since I don't see how it could be typical

both to giveAhim nothing and to giVe him fen, but not fo
give him three, four, five, six, or sevén."

I mean, that's the kina of question I fear, and
I'a like to know the answer. |

JUDGE HEANEY: Of course, you are absolutely

right. And your answer yestefday was- depart.

COMMISSIONER BREYER: Yes, that's right.

JUDGE HEANEY: And T aéree with you, depart.
But when we have a system in which 40 perceht of the persons
who are now tried or plead guilty-are given probation, you
don't haVe,a system'that requires you to départ in 40
percent of the instances. -

| And so my answer'to it;was, as I gave you when

I started out, was first of all to make a comprehensive
Study as to the persons who are currently'being placed on

probation, the success ratio that you are having with the

various crimes, and then write your gquidelines for probation .
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1 | t'hat- will take care of most of the c'ases‘ and then J;equire
b ‘ | 21l a departﬁr'e in the kind of case that you:have, just the
3 ||way you are handling the rest of it. I think that wili
4 -4answer your question. | In other words, your _threghoid at
5 || the present time is much too low. .
6 . COMMISSIONER BREYER: Well, I mean, what that
7 || suggests -- and maybe it is possible; I mean, enough'}people
‘8 || seem to think it is, and they are all very good judges --
9 I mean, I am talki>ng about legally now -- n'la‘ybe 'you could
10 || say, "Ali right, Judge, you could look to probation as an
11 :alternative?to prison where the prison sentence is up to
. 12 ..1et's say two or three years. But -if it is nine or ten
13 iyears, you can't look to probation."
14 - JUDGE HEANEY: Precisely -- or whatever standard
15 || you come up with. Or you might say, well, if a gun was used,
16 ||or if a person was hurt, you can't give probation. I am
17 just using that as an example.
18 : It seems to me it is rélatively easy to do that.,
19 || and it is highlAy desirable, becau;e you don't want to throw
20 | out 40 péréent or neariy 40 percent of the situations that
:‘ | 21 ||we have at the present time. o
22 ' JUDGE O'BRIEN: There might be another way to .
’ . —
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go at it. I don't khow what your data shows, but I'd be

awfully sﬁrprised if you got very many statistics which

~show that.people who have already been convicted of bank

robbery are getting probation the second time around.
COMMISSIONER BREYER: Well, there are some, there
are some.
COMMISSTONER BLOCK: Three percent of all
bank robberies. | |
: JUDGE O'BRIEN: Weli, that's astounding to me.

But I would say this to you, that instead of talking about

maybe three years instead of eight or something, you'd
be better off to be talking about no probation for a repeat-

‘offender'qf a serious crime unless the Circuit Court of

Appeals would approve a very detailed, written situation
that the dumb judge sent. 'NoQ;wif the judge is dumb,
hopefully everybody on the Circuit_isn't dumb, so you'd
Qave a safeguard tﬁere.

COMMISSIONER BREYER: Yes. You see, that suggests

‘another approach to the problem:which is to just say, all

right, for the ten-year sentence, we don't say anything

about probation except, to tell the judge, "If you think

‘this case warrants probation, the bank robber,of one year,
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 pretty near sawed off their legs on éve

- thought was good for departing, and it*
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then departlfrom the guidelines." Depart.
JUDGE HEANEY: Depart, right.

COMMISSIONER BREYER: Depart. That's the way -

- to handle ijt.

JUDGE O'BRIEN: Yes, but that isn't going to be

an answer, either.

' ‘COMMISSIONER BREYER: They have to give their
reasons.
JUDGE O'BRIEN: I've talked to several judges

in Florida who are working on this and several in Minnesota,

? and-they’say‘that finally\iﬁ;ﬁaédeﬁﬁem down to where they've

/ reason that they

_Qt@QW@ n§w.t0 where
in Minnesoté,.two judges told»me depaftihg islaﬁful tough.
ICOMMISSIONER BREYER: Well, we saw some statistics
that'in-Minnésota they depart in half the caseé. It was
somethipg like 49 percent. .
JUﬁGE O'BRIEN:i But are they being adopﬁed? You
can depart all you want; it.can>get reversed.
JUDGE HEANEY: .- I thinkvthe most recent statistic§

are about 33 percent where they depart from the guidelines,

but the departures afevmainly minimal, and the number of
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vappeals from the departures are about equally divided between
the State and the defendants. And I think ﬁhat last year,
we had something like 36 appeals fof departures..

And T thipk what Judge O'Brien is saying is that
the supreme Court 1is gradﬁally whittling away at the
circumstances under whiCh_they can deparﬁ.

All 1 ask on probation is don't throw out the
baby with the bath water. |

CHAIRMAN wILKINS: We are Véfy sensitive to that.

If you are going to be with.us a while, we'll 4;
continue this conversation. I'd like ﬁo talk to you later
on today, if you can.

JUDGE HEANEY: Yes. We are going to be here.
:I have got to catch a plane at four o'clock.

CHAIRMAN WILKINS: I'1l see.you over lunqh, thén.

Thank you. |

~JUDGE HEANEY: Thank you.

' JUDGE O;BRIEN: Th;ﬁk you.

CHAIRMAN WILKINS: Our next witnesses are honofable
:Albgrt Quie and honorable Rbbert F- Utter, representing
the Justice FelloWship. We are wall-cove;ed with Minnesota

today with:Governor Quie Qf‘MinneSOta and a former
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Congressman from that State as well. Glad to see you.
GOVERNOR: QUIE: Thank you very much. I appreciate
it.

CHAIRMAN WILKINS: Mr. Utter is a Supreme

Court Justice from Washington State, and we are honored

by your presence. Thank‘you,
JUDGE UTTER: Thank you.
.‘GOVERNORTQUIE: That's right. :Justiée'RobbertvUttér
is here, oﬁ my left. On my right isvDaniel Van Ness, who
is President of Justice Felldwship, and he has written.ué
the written testimony which We are pleased to submit to y§u.

We will just make some oral comments and then

respond to any questions that you might have.

CHAIRMAN WILKINS: Thank you.
GOVERNOR QUIE: I am Chairman‘of the Board of
Justice Fellowship. This is a national public education

and lobbying organization that works for criminal justice

reforms which are consistent with biblical teaching on

justice and righteousness. And one of the efforts is

towards the end of holding offenders culpable for the harm

that they cause their victims, rather than solely the harm

that they cause the state.
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I am interested in the work of this Comﬁission
bécaﬁée I was in the;State.Legislature, was in the COngress
for 21 years, and then Governor of the State; I was Governor
when the sentencing éuidelines were established in Minnesota.
The Cdmmission had done its work beforé'I was-Governor, but
my first year, this was adopted. So i look at it aS from
the political point of view and faced with that.

I now am also the Director of Prison Fellowship,

and because of that, deal with volunteers who are dealing

with inmages, and I go into the prisons myself and deal

- with the inmates, so I get a different vantage point than

I used to do when I was holding public office myself.

And I want to commend you .on this task. I know
it is a difficult task. But I would say that i£ is well-
accepted in Minnesota what we have done. I don't believe
that that would be repealed in Minnesota -- not that it is

agreed by everyone -- but there are two things that I think

‘Mmake it stand out. One is that we did deal with the impact

it has on the prison population, and I think . our Commission

did well that there was not an immediate increase in prison
population because of sentencing guidelines, but there was

an incresae soon thereafter. The Commission met again,
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adjusted the guidelines, in order that we would keep our
prison population at a reasonable level. And we have it

at a reasonable level because we rent out beds to other

States and to the Federal government. Since we started doing

"that, while‘I ws Governor in '81l, we have made $22 million

out_there; So it is all right to do that.

Thé other part besides impact is that prior to

the guidelines, we had started on a track where those who

had committed violent crimes and serious crimes would go

to prison, and those who did not commit violent and serious

crimes would be handled through probation, community

corrections. I believe the sentencing guidelines have

'ehhanced that. So when one looks at the fact that our

prison population has not increased, there has been an
increase in the number of viblent crimes and-a reduction
of nQn—viplent Cfimes,‘and we have made adjustment within
tﬁeﬂState.

| So those are the comments I would make,-and I'd
like'to turn it over to Justice Utter now.

CHAIRMAN WILKINS: Justice Utter?

JUSTICE UTTER: We; I think, are the second

State to adopt essentially the Minnesota plan. It is a
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pleasure for me to appear with my friend, Goﬁernor Quie,
to comment on that. |

Our success has not been as great as theirs has
been. Our initial legislation called for doing away with
the Board of Prison Terms and Paroles, doing away with
probation following the prison term that had been imposed.
That's not working, and it probably will be repealed and
modified in the coming session. We find there are some
offenders for whom probation must be given after release.
We find that to have uniformity throughout the State in
probation violation hearings, that it is necessary to work
on a broad basis rather than an individual jurisdiction
basis. I notice you deal in part with that in your report,
and I would just simply share that with you.

It has been "back to school" for me. I was a
trial judge for a number of years, and I sat on at least
16,000 individual sentencings. I have been a Supreme
Court Judge for 15 years now, and thank goodness I don't
have to do that anymore. But I understand the problems
you are dealing with.

There are two different perspectives I'd like

to bring shortly before you. One is the perspective of




10

11

13
14
15
16
17
18
19
20
‘, 21
22

MILLER REPORTING CO.. INC.
507 C Streer. N.E.

. Washington. D.C. 20002
(202) $546-6666

12

: subsequently by many other States, of a focus of

402

victims. .In the early 19705; I helped draft a victims
rights bill fo; Washington Sfaté. I think it was.the third
or fourth victim compensation‘bill in the United States.
And it started a history, at least in éur State, and followed
éoncerns

on victims as clients, actually, of the‘griminal justice
system, not as an-unwanted appendage, but really as the fogus

of what we do.

I am concerned in going over these guidelines

-and noting, I think, a diminution, not intentionally but

in criminal justice is essential.

just pecuase so much has been said in the other afeas_about
how victims are affected by this.

.I think we are troubled that_the guideiine.tables
translate offense values only into prison terms. In our
written testimony that we have submitted, we have demonstra-
ted an emphasis on reparation, characterizes both the enabling

legislation that you are working under and significant parts

of the draft guidelines. The other major emphasis is, of

~course, incapacitation for serious offenders.

We believe that a return to a reparation model
We applaud. the initial.

€fforts in this direction, and we urge as you go on to
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subsequent drafts that you return to that and explore the

1 .
;o 5 | very many areas where a reparation model can be gffectivef
. 3 We are concerﬁed about the failure of the guideline
s taple to pfovide for punishments consistent with thé'repafatioxv
s Mogel sgch as restitution or community service for those
» offegders who do not requirgvincapacitation, and a iarge

7 number do not. You are dealing with the most difficult

problems, those offenders who do require incapacitation,

8 _

9 an@ those are hard cases.' But for those whb do not, thé;é

10 arg a wide variety of services ih the cbmmunity that both

T i caﬁ be available to them and that they can offer to Victims
“. o 12  whose lives they have affected.

13 | »The guidelines do not even in the.words of the

1 enabling legislation reflect the general appropriateness

15 of:imposing a sentence other than imprisonment in c;ses

16 in which a defendant is a first offender who has not been

17 convicted of a crime of vidlence‘or otherwiée serious

18 offense.

19‘ We have suégested an alternative approach to_the

20 guideline table on pgaes 10 through 12 of our written
‘ g testimony, which I will not go over .in detail. We are
‘ 25 sugéesting basically that three scores be calculated --

MILLER REPORTING CO.. INC.
507 C Screer. NLE,

Washmgton. I.)C 20002
(202) 546-6666 _




10

11

13
14
15

16

18
19

20

21

22 -

MILLER REPORTING CO.. INC.
507 C Streer. N.E.

Washington. D.C. 20002
(202) 546-6666

404

|| first, an offense score, secondly a reparation score, and

third, a risk score. The offense score would determine’
the length of the sentence; the reparation score, the -amount
of restitution and community service; and the risk score,

the amodnt of control over the offender's freedom which

~Mugt - -be imposed.

The modified real offense approach is promising,.
but contains several features that cause us soﬁe concern.
The first is that it may actually create unwarranted

disparity if it becomes any more complex, simply because

' judges, defense attorneys, prosecutors and probation officers

' may be confused about how'that'road map is to be followed.

We recommgnd that judgeé be‘givén explicit
authority to sentence outside of the guidelines in the
eVént that imposition of the sentence indiéated by the
guidelines would result in unwarranted disparity.

Second, the Commission may want to clarify what

-special offense characteristics can be raised for the

first time in sentencing. Could prosecutors, concerned
that they may not be able to prove the weapon beyond a

reasonable doubt, charge the offender with simple robbery

and then attempt to prove possession of the weapon at
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sentencing with a lowérvburden of proof? That has been

addressed by many previous speakers today, and I won't

elaborate on that.

We récommend on pages 18 through 20 of our
Written testimony tﬁat supervised release be used to both
assist the'priéoner_and protect ﬁhe~community. However,
the revocation hearings:wiil be burdensome to courts once
the Parole Commission ié phased out. Firét, it wiil create
a tremendous caéeload pfoblem, and sécondly, there is 1likely

to be disparate treatment for similar offenders in revocation

“hearings as each judge conducts them. I think that is a
' great practical concern of mine when I see the prdblems that

|| have arisen within our State in attempting to implement that.

Therefore, we recommend that’Congress eithér
create ; new national body, which it probably won't do, or
that it modify the current Parole Commission to handle
révocation procedures, Which I think is ﬁdre practical and

gives more uniformity and addresses some of the problems

- that States who are now experimenting with it are currently

facing.
;Fiﬁally, we have not done a comprehensive

analysis of the relative values of .some of the offense




10

11

13
14
15
16
17
18
19
20

® 21
)

P _

MILLER REPORTING CO.. INC.
307 C Streer. NLE.

Washingron. D.C. 20002
{202) 546-6666

_ 4 406

scores in the draft. As other speakers have pointed out,

there are a number of anomalies. A first-time bufglar who
does not enter a dwelling and who does not damage and takes

no property receives a base score of 24 and serves 12 to

18 months. A person who operaées a house of prostitution
receives a base score of 12 and serves no time. A person

who interferes with another's civil rights receives a base
score of 6 and serves no time. A person convicted of importing
pure heroin would receive the same sentence as the street

dealer who peddles a substance of the same weight, but which

contained only a detectable amount of heroin.

Finally, we note that in determining the criminal
justice score, the guidelines use prior imprisonment rather
than prior conviction. This could present problems, given
the well-known differences in leﬁgth of sentences and in
use of imprisonment from State to State within the Federal
system.

Thank you for the opportunity to offer our comments
this morning. As my voice is coming to an end, so will
my comments.

Thank you.

CHAIRMAN WILKINS: Thank you very much. Your
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-Writteﬁ comﬁents; as all of them, will be distributed not
Qniy to'this Commission, but all of our staff, énd we will
have a process set up to digest all of this, and so we &iii
study in detail what you have submitted to us.
I think Commissioner Corrothers has a quéstion.
COMMISSIONER CORROTHERS: Yes. This could bé
directed to any or one person, or maybe all of you. We heard
from you and the testimony just prior to your testimony
praise concerning several features of the Minnesota guidelines
system. So I guess I wouldn't ask what you consider the
:bést featdres; because obviously, they are numerous. But
Eare there any features or parts of the Minnesota guidelines
‘system that you would advise us not to emulate?' Are you
aware of any problem areas, pitfalls, that we should évoid?
GOVERNOR QUIE: _I wouldn't say pitfalls. I think
maybe we have adjusted them. But listening to the concerns
that people have who are in the corrections system itself,
Wben a person serves a sentence and a priéon te%m, hqw they
move out into the community. We have halfway houses and
so forth. But there is a feeling that they would like to
be moré ihvolved and to some extent,_éven_wonder if they

are skirting on the edge of the way the interpretation of
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the law is in order that they can follow the individual
more closely than‘they have and provide serVices for them.

I think it fellows on testimony before that was .

| talking about either the ten years or probation; what about.

the person that ohght to serve the prison sentence but needs

that time on parole and more supervised, in other Qords;
COMMISSIONER CORROTHERS: . Would that area céme

within what YOu jﬁst mentioned, thébsuggestion about another

organization that would deal with the revocation; that could

be included as an overall solution to that whole area?

GOVERNOR QUIE: Yes, yes.

JUSTICE UDDER: Minnesota courts have had an

interesting problem on what do you do with the judge who

exceeds the guidelines, either in imposing a sentence higher

than the guidelines or in imposing a sentence lower than

the guidelines.

They have adopﬁed_a rule that says they will use
essentially a doubling pr@cesé, and if the. sentences wete :
then doubled, what the recommended guidelines are; the
presumption is thét'it will not be reviewable. If it is
more than'doubled, it is reviewable, but not necéssarily

reversable. But it is just a way for the courts to
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categorize those cases that are appealed.
Our .a State in a 5-to-4 vote in which I dis-

sented; - did not adopt that rule. I wish'they.would have,

‘but that is another aspect of the rule that I think makes

some - sense.

QOMMISSIONER BLOCK: ’Jgdge Utter; I just
wanted to have a brief inquiry about‘the suggested
trifurcation of tﬁe sentenéing process that you suggested.
You had thrée scofes that you Suggested, and that last

was a risk score that would in a sense determine whether

' an individual would be imprisoned or not.

I assume that that score would try to get at the
question of incapacitation; Howlwould you then handle the
first-time, quote "white-collar offender" in a securities
violation, an antitrust vioiation, in a fraud scheme,
5ank embezzlement scheme, Qhere the likelihood of risk
to the‘commqnity by that risk séore is likely by any
measurable Standara to be logged? Would yoﬁ then say to
that offender, "Okay, you don't go to prison"?

_JUSTICE UTTER: On the contrary. I quess

everyone second-guesses my sentences, so it is fair for me

to do the other as well. I saw just two days ago one of
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the defendants in the sécurities fraud case in New York
that was a participant,rappérently a person who was coopera-
ting with the government, but receivea'no jail time at all
‘but rather, a substantial community service sentence. My
sense of justice was offended with that, and'it fits exactly,
I think, the suppositién you raise.  While I think the risk
faétor is>low, the offense factor is. great, and that is a
breach of trust. I think in looking af.sbmething of ﬁhis
nature you can say while oné is low, another factor may be
higherf
COMMISSTONER BLOCK: So in terms of the statutory
3'langﬁage,’if it was an otherwise serious crimé, even thoﬁgh
- it was a first effender, then you would use tﬁat offense
score to get at the --
| JUSTICE UTTER: Precisely.
COMMISSIONER BLOCK: Thank you.
CHAIRMAN WILKINS: Justice Utter and Governor
Quie, thank you véry mﬁch.
GOVERNOR QUIE: Thank you.
CHAIRMAN WILKINS: Our next witnesé.is frqm the
Criminal Justiée SecﬁionAof'the ABA, Mr. John Greacen.

With Mr. Greaceh is Laurie Robinson of the ABA. We are
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glad to see both of you. Neither are strangers to our

Commission; both have testified in previous herings on other

1| issues.

MR. GREACEN: Your Honor, thank you very much
for the opportunity to appear.

I have been designated by President Eugene Thomas

of the American Bar Association to appear today on behalf

'Of:the 320,000 members of the American Bar Association,

|l not just its 8,000 criminal practitioners who are part

of the Criminal Justice Section.

i

"I want to tell the Commission that I come here

iWith aigréggvdeal of personal awkwardness in that I know

and I have a great deal of admiration for the work that the
staff and the Commission has put into the first draft. So

I come with great trepidation to fundamentally oppose the

direction in which the first draft went.

I was greatly relieved to hear Judge Breyer’
describe the second draft, because I think I actually

appear here in favor of the second draft. So, my personal

awkwardness is greatly relieved.

' COMMISSIONER BREYER: Is that a blank check?
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(Laughter.)-

MR. GREACEN: No. The check'was not filled out
specifically, so my éignature 1s no more épecific than the
check. |

The Americah.Bar Association is fundamentally
opposed to the direction and structure set forth in the
preliminary draft guidelines. My purpose today is to
explaiﬁ why we are opposed aéd to suggest the directions
in which we wduld urge the Commission to move in that

second draft.

I did submit a 50-page document to you eariier e

| this week, and I hope you(all have it with you,,becaus@w5 

I would like to refer specifically to the appendices in

the course of my remarks, because we wént to some length
to try to actually draft an alternative that in our view
iS‘more consistent with the notion of guidelines than the
preliminary draft.

As you.know, the American Bar Association does
not oppose sentencing gﬁidelines. To the contrary, we
Strongly recommend them for all jﬁrisdictiqns, Federal
énd Stafe. It is justvthat we don't like the way 'in Which'

the first draft was structured. We have read‘very carefully
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the Commission's statutory mandate and the legislative

history behind it, and we do not believe that the aspects

of . your approach that we oppose are required by that legisla-

‘tion, nor do we believe that the direction in which we urge

you to proceed is in any way inconsistent with the legislation
There are five principal reasons for our opposition

to the current draft. - The first is our sense that the

discretion of. the judges and the_lawyers in the system is

radically reduced, and in fact, sentencing is turned into

a . . . '
mechanical, numerical ritual. ©Now, you have heard those

' words before.

g

What I can tell you is that the Council of the
Criminal Justice Section, which met within the last two
weeks and spent a good deal of time talking about this

draft, which consists of defense attorneys and prosecutors

‘and judges, uniformly expressed alarm at the sense to which

these guidelines would reduce the sentencing process,  that

‘has always been an individualized process, to a mechanical,

addition/division ritual. And they themselves felt that

,their roles would be reduced to those of robots.

That is the impression that these guidelines

produée.
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The American Bar Association's notion of guidelines
is guidance, not substitution for the discretion of decision-

Mmakers in the process. The ABA standards speak of guidelines

as benchmarks, as starting places from which a judge'WOuld

move iﬁ arriving at avsentence._
Our secOnd-majo? objection is the limitatioh
on the factors that a judgé can.consider and the weight
that can be given tQ;diffefent factors.
Our thirdjobjecgion, which is to'the modified
real offense sentenéing, afises out of that former objection,~

that the modified real offense sentencing proposal limits

:thelvision of the judge to‘those factors which are specified

in the road map.

The American Bar Association believes that a

fair sentence has got to take into account all of the

béhavior of the offender and the offender's characteristics,
and all aspects of the offense.

The modified reai offense sentencing says look
at this amount -— it's not just the charge; that's right --
but you are then drawing other limits. And we would rather
have no limits. The judge needs to be able to look at the

entire event, the course of conduct out of which it arose,
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the history of conduct out of Which it arose. Our overall

recommendation is that the Commission return to an offense

'of conviction basis for pegging the initial guideline

with an instruction to the judge to take intO'accopnt all

other aspects of the offehder's behaviof and prior céndﬁct.
Our fourth majbr obiection is what we consider

the unprecedented limitation on the avaiiability of probation.

The statement goes into c§nsiderable length to pbint'out

, )

that we think that the Commission has in fact departéd

from Congress' intention in limiting probation to those

'offenses that would be Sentenced for six months or less. -

We point out that in fact, there is very good

'reason from the research on sentencing for the in/out decision |

to be based on different considerations from those that would
determine the legnth of the sentence for those who are sent
to prison. And therefore, the Commission's_approach, which

i ’ .
links those two together and which says that the probation

is available only for a certain length of sentence, is doing

violence to our understanding of the sentencing process,

and in fact the Commission should produce different guidelines
for the determination of the in/out decision than those that

apply to the length of sentence for those who go to prison.
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Oour fourth'majbrf objection is to tﬁe length of
Sentences that are set forth in the ddcument. - We knéw thét_
those are prented numbers. Nonetheless they are much, mﬁch
longer’than the sentences thaf are currentiy metedout.
Ouf overall recommendation is thét whatéver mix of sentences
go into the guidelines, ultimately, the overall effect be

a level of sentencing comparable to time served under current

‘sentencing practices.

Of course, the Commission should not stick to

' rigidly the average sentence or the average time served for
' specific crimes. Your job is to monkey with those and tinker

 With them so you come out with a more rational process than

in the pést, but nonetheless the overalluseverity shouid
be within the range of the severity of time served under
the cuyrrent process.

I have spent a good deal of.time in Arizona, and
in Arizona fhere is a saying that|a maﬁ should:not criticize
another mén until he has walked a mile in his moccasins.

As a result, we tfied to actually construct
an alternative approach, a draft guideline, that would be

consistent with our notion of the direction in which we would

urge the Commission to travel. What we found in putting
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‘on your moccasins is that we got very sore feet. It 1is

Yocky road, it is toﬁgh work. We agree completely with Mr.

ifuture before turning to that specific example.

Judge Breyer mentioned earlier, that this Commission will

be in existence for a long time. Its initial set of guidelines

'you deal with assessing the risk of offenders, yéu‘need
¥also to assess the risk of unintended negative consequenées

from your own actions. And therefore we recommend the most

417

diGenova's comments that this is a very, very hard business;
Let me mention three parts of the statement

that suggest general guidance for the Commission for the

First, we agree strongly with the approach that

Will not be the ultimate set of guidelines. And just as

lconservative approach possible in the initial guidelines.
.Take a step in the right direction, but don't try to come
out with the ultimate answer to all the Questions.

We strongly recomménd a flexible guidelines
process which will, in'bur'view, retain the confidénce
of the judgés'and the iawyefs practicing in the Federal
criminal courts. When the gUidelineé get figid»and the
result preordained, then the judge droés out of the

discretion—making process, and the lawyers are going to
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pick up the slack, and we do not feel that that is necessaril

PrOductiVe. If you leave more flexibility with the judge,

‘then the process will maintain its current balance of power

with the prosecutor, the defense attorney and the’judge.

We recommend_thaﬁ the focué of analysis be
the offensé, and that the Commission in looking at a second
draft iook first té,the Crime categories, much as you have
laig them;out now, but‘atteﬁptvto aésign the wéight of other
factors -- prior history, cbntrition, coopefation, the very

tough problem of multiple counts and multiple offenses and

' overlapping statutes and multiple victimizations_as a result
- of one act. Analyze those within the context of each

' Substantive area of the Code. That is, we think, the prihcipa.

Vice of the first draft, is that it attempts to énswer those
questions on a universal baéis, that thefe is a universal
answer to probation, a universal answer to contritiqn, to
the consecutive versus concurrent séntencing dilémma.

Wé.think the Commission can make'much more progress

if you focus on those problems within the context of a

particular area of criminality, to try to come up with a

rule'that will be as valid for the securities fraud and the

drug dealer and the violent assaulter, we think, is preordaineq

B
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to failure or to the kind of mechanical consequence that
we perceive in the first draft.

Second, we recommend that the Commission authorize

judges to consider those other offense characteristics that arg

get forth -- I forget now‘the specific section of your
statute; the 11 or 12 other fac%ors including age,,family
ties, community ties, employment, education and the like.
These are very difficuit Fopics:to deal with. It is
important that they not be specified in the guidelines as

the factors that determine the guideline sentence. But we

think it would be unfair to eliminate them entirely from

the sentencing judge's discretion. It is exactly these

'qualities that are now used by judges in determining the

in/out decision, and the judge needs to be allowed to take
them into account.
Finally, we believe the Commission has not paid

enough attention to the fact-finding process yet in the

guidelines, and we lay out in the statement the considerable

discussion of this topic in the ABA standards.
The ABA standards recognize that the sentencing
determination cannot be a trial—tYpe,determination;»the-

Rulés of evidence canﬁot apply}:and a standard beyond

3
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;prepgndefance is unacceptable. that.the standérds try to
:do is to carve out a middle ground, fhough, one that
presefves the rights of the offehder and the righté of
society from incorrect factual determinations by imposing
a verificatioﬁ requirement on information used in sentencing.
For a judge to act on a fact, that féct wouid need to.-be
established from two independent sources. . I can .discuss
that 1étér if you have questions on it, but at fhis péint'
I would like to turn to Appendices A and B and in fact
describe for the Commission the alternative approach that °
we) haVe‘ééme up with,

You will see as you look at it that many of the

' terms, many of the principles here, are very familiar

»Eo_you,'because.I have stolen them from your document.

The Appehdix A suggeéts.that the Commission can divide up

all of the available Federal sentences into 21 cétegories,'

A through ﬁ, that éover the full range of Sentgndes available
under Federal law, a much easier way than the great, long
table now included in the guidelines. Appendix B assumes
that sortvof a categorization of the_criﬁes, bgt Apéendix

B's validity does not stand or fall on the Cémmission's

acceptanCe of that greatly simplified list of 21 categories
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of length of sentence.

Appendix B begins by Setting-out the range of
sentences that. are available to a judge for the Federal
crimes involved in assault'and battery. Then, it choosés
a number of categories for which it establishes bench@ark
sentences. Those benchmarks are little factual vigﬁettes
that say, in the usual dase; this kind of conduct deserves
this kind of Eentence.

" COMMISSIONER BREYER: ’Let me stop YOu theré.
When:you say "deserves", do you mean the judge must provide.
thatisentence or not?

MR. GREACEN: No.

COMMISSIONER BREYER: He doesn't'have;to?

MR; GREACEN: No, he does not have to. This
is a;benchmark.'

COMMISSIONER BREYER: Usual caée. I hvae a usual
case. |

MR. GREACEN: 1If he has a usuél‘case --

'COMMISSIONER BREYER: Yes; does he have to?

MR. GREACEN: I think in the strucﬁure of the
guidelines as Congress intended them, the'judge always has --

COMMISSIONER BREYER: I know, but’ you have a
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number of things here-ih'Appehdix B -- and maybe you want
to go into this_latef; I won'£ go into it now -- but I
didn't understand in reading it whether.yoﬁ meant that it
is méndatory of diséretionary. Sometimes yéu talk about
the sentencing judge should sentence the offender to

Category A, B, or sentence if rehabilitation, et cetera.

~That suggested to me that it was up to the jduge whether

or not to choose A, B, C, D, E, F, G,H, I, J, K, L, M,

or et cetera -- up to the judge.

Then I thought, you don't mean it's up to the judge

Tf the .: judge décides that the persdn has chafacteriétics
1, 2f_and 3, he mﬁst impose a D. So, which do you mean?

If he has chéracteristics 1, 2, and 3, he must iméose a

D, .or if.he has characteristics 1, 2, and 3, he may impose

a D?

MR. GREACEN: A fair question. If he had
chéracteristics A, B, and C, and the appropriate
adﬁUStments.were maQe -—

COMMISSIONER BREYER: There are no appropriate --
the judée‘says, "Here, I have a bahker robber. He'robbed
a bank, ana he took'$50,000, and he has one.past:convictionf

That's the guy. See him -- he is in front .of me. He has
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A, B, ¢, D, E, J, L, et cetera?

thoughﬁ.

MR. GREACEN: And the guideline scheme turns into
‘mush.‘
| COMMISSIONER BREYER: Right. |

MR. GREACEN: There has to be'something from which
to deviate. So that is my answer. |

423

brown hair, blue éyes"‘-- whatever. That's it.

MR. GREACEN: All right. Then the judge would
be required to sentence at thatvlevel unless‘he deviated
from the guideline, giving written reasons why --

COMMISSIONER BREYER: So you mean these are mandator

"MR. GREACEN: Yes, these are the guidelines.
Otherwise, the whole document turnsAinto mush, doesn't it?

COMMISSIONER BREYER: Right. That's what I

Then, the guideline sets forth adjﬁstments for
prior offenses, prior record, for other charactefistics
that would be particularly important to this type of crime,
in'effect, instructing the judge to move up of down the
Scale from the benchmark to take into account these factors.
We wouldlanticipaté ﬁhat these would change category to

category of crimes.

Y
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Then the guideline sets forth a number of'potential
aggravating or mitigating factors for the purpose of dréwing
to the judge's attention that these factors often 6ccur in
this particular aréa of crime and thatvtﬁey éhould'be

considered if they are there. They do not limit the judge's

‘ability to consider other aggravators or mitigators.

And then finally, there would be a more philosophi-
Cal stétement of the Commission's thinking, the considerations
that should guide the judge in applying this guideline in

this category of crimes. And you will see, Judge Berer,

‘that in drafting this one, just as an example, we have

stuck in a limit to the extent to which probation might

be available for this type of crime.

COMMISSIONER BREYER: Well, the thing that threw
me the other way was you héve two paragraphs that say,
"The sentencing judge should give_primary weight to the

purpose of deterrence of other potential offenders.where

he assaults a high government official." They you say.

he shou1d>give primary weight to the purpose_of'incapacitation
in imposing sentence on an offender convicted on two previous
occasions of crimes involving physical violence. I didn't

know what you meant. by saying he should'give primary weight .
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to one purpose or another, because he has no choice; there

is no robm fdr him to give weight to the one thing or
the other."If the person is in the category, that's the
senfence.

The only time, under the way you've just
explained it, one would give weight to the one dr’the.othgr
is ionné were operatihg outside your categories of the
Juidelines.

MR. GREACEN: That's right. éo this would

then be the guidance as to how to operate outside, and

whether to operate outside.

COMMISSIONER BREYER: Oh. So in other words,

'what you are saying is you are trying to give instructions

for what deviate from the guidelines, and then, when you
do deviate from the guideline, take ali your thinés into
accounﬁ you've written on pages 53 and 54, as ﬁelps to the
judge who wants to deviate.

MR. GREACEN: That's right.

COMMISSIONER BREYER: Well, then, I don't really

think it's very different from what we've proposed except
that you are providing a very sort of ihterestingjset of

suggestions as to when and how deviations might occur.
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Am I right or not? I want to be corrected if
I am wroﬁg.

MR. GREACEN: Well, we perceive it as fundaméntaily
differgnt.

COMMISSI@NER BREYER: Weil, what's the difference?

What's_the;difference? I mean, what you've done in A through

'L, it's a very intelligent, perfectly sensible list of

things that put people in boxés A through 0, and if I looked
at page whatever it was, ‘34 of the blue book, I discover

anot